DEALER AND AGENCY AGREEMENT
KEM Kueppers Elektromechanik GmbH, Liebigstr. 5, 85757 Karlsfeld, Germany, represented by its Managing Director Thomas Steuer
- hereinafter referred to as the “PRINCIPAL” -
AND

AIRLITEC Sarl, 88 rue Jean Jaures, 80470 Dreuil Les Amiens, France represented by its Managing Director Regis Houllier
- hereinafter referred to as “DEALER/AGENT” -

§ 1
Subject Matter of the Agreement

(1)
The DEALER/AGENT shall act both as dealer and agent for the PRINCIPAL in the Contractual Territory set forth in § 2. The PRINCIPAL assigns to the DEALER/AGENT the right to distribute all its present and future products and the respective spare parts being part of the PRINCIPAL’s production and sales program (“Contractual Products”) in the Contractual Territory. Hereby the DEALER/AGENT shall (i) purchase and sell the Contractual Products in his own name and for his own account – therefore being a dealer - or; (ii) negotiate sales transactions in the Contractual Territory allocated to him on behalf of and for the account of the PRINCIPAL – therefore being an agent.

(2)
The DEALER/AGENT shall act as a free and independent contractor. Within the scope of the Dealer Agency Agreement the DEALER/AGENT shall dispose freely of his activities and business hours and shall himself procure the necessary means of operations.

(3)
The PRINCIPAL shall not be entitled to appoint additional agents for the Contractual Territory. However, the PRINCIPAL shall be entitled to make direct sales with regard to the Contractual Products to customers in the Contractual Territory who belong to an international operating group (hereinafter „Direct Customer“). The PRINCIPAL shall inform the DEALER/AGENT immediately in writing if a customer becomes a Direct Customer. The Direct Customer business shall be dealt with the rules defined in Chapter § 6 4d.  Besides, in the event of serious cause, in particular if the DEALER/AGENT fails to attend sufficiently (as described in 3 (2) chapter) to all of his customers, the PRINCIPAL reserves its right to amend and also reduce the size of the Contractual Territory or cancel the exclusivity and appoint another/additional sales organization in the Contractual Territory.
(4)
The DEALER/AGENT shall be entitled and is obliged to call himself „Dealer/Agent“ of the PRINCIPAL during the term of the Dealer Agency Agreement.




§ 2
Contractual Territory, Exclusive Right of Distribution
The Contractual Territory is the territory of France. Amendments to the Contractual Territory shall not be valid unless they are covered by an addendum to this Contract to be signed by the two contracting partners. The DEALER/AGENT gets exclusive rights for this territory (exception see addendum)
§ 3
General Obligations of the DEALER/AGENT
(1)
The DEALER/AGENT shall defend the interests of the PRINCIPAL with the due diligence of a prudent businessman and use his best endeavours to enlarge and increase sales revenues. He shall entertain business relations with the prospective customers and develop them systematically. While acting as agent the DEALER/AGENT shall not be an authorized collecting agent. 
(2)
The DEALER/AGENT shall make all reasonable efforts to sell the Contractual Products in the Contractual Territory to the fullest extent possible and to increase customer potential for the Contractual Products in the Contractual Territory. 
(3)
The DEALER/AGENT must preserve the confidentiality of the business and trade secrets of the PRINCIPAL and must oblige his employees accordingly; this obligation shall also survive the termination of the Dealer Agency Agreement. The DEALER/AGENT shall keep all of the PRINCIPAL’s confidential documents, including but not limited to all technical documents, separate from other documents and under lock and key.

(4)
The DEALER/AGENT shall be obliged to monitor the creditworthiness of existing or prospective customers within the framework of his possibilities and support the efforts of the PRINCIPAL to establish solvency. Any doubts concerning the creditworthiness of an existing or prospective customer must immediately be notified to the PRINCIPAL.

(5)
The DEALER/AGENT shall immediately inform the PRINCIPAL in writing of all violations of fair competition and all infringements of labeling and name rights and intellectual property rights by third parties, which he becomes aware of and affect the PRINCIPAL or the Contractual Products. The DEALER/AGENT shall use his best efforts to support the PRINCIPAL in defending itself against such infringements.

(6)
The DEALER/AGENT shall instruct his customers in the proper use and maintenance of the Contractual Products.

(7)
The DEALER/AGENT shall immediately inform the PRINCIPAL in writing about any applicable laws and regulations and any possible changes in the law and regulations in the Contractual Territory with regard to any necessary design, packaging, product description, directions for use and warnings for the Contractual Products. The DEALER/AGENT shall furthermore immediately arrange for any necessary translation of the product description, directions for use and warnings. The costs for such translations shall be born by the PRINCIPAL & DEALER/AGENT in a mutual cooperation. 
(8)
The DEALER/AGENT shall be obliged to distribute the Contractual Products under the trademarks and packed and presented as specified by the PRINCIPAL.

§ 4
Obligations of the PRINCIPAL
(1)
The PRINCIPAL is obliged to take into reasonable consideration the interests of the DEALER/AGENT and support the DEALER/AGENT in his activities.

(2)
The PRINCIPAL must provide the DEALER/AGENT in good time with all information and documentation such as catalogues, brochures, sales guidelines and advertising material, which are necessary for his distribution activity. All documents – to the extent not provided to customers in the ordinary course of the DEALER/AGENT’s business – shall remain the property of the PRINCIPAL. To the extent it is necessary with regard to advertising and informing the customers in the Contractual Territory, the DEALER/AGENT shall have translated the documents provided to him by the PRINCIPAL into the respective national language. The costs for such translations shall be born by the PRINCIPAL & DEALER/AGENT in a mutual cooperation.
(3)
The PRINCIPAL shall keep confidential the business and trade secrets of the DEALER/AGENT and oblige his employees accordingly; this obligation shall survive the termination of the Dealer Agency Agreement.

§ 5
Restrictions on the DEALER/AGENT
(1)
The DEALER/AGENT shall obtain the Contractual Products distributed by the PRINCIPAL only from the PRINCIPAL.

(2)
The DEALER/AGENT and its connected undertakings shall not manufacture, purchase, sell or resell products which compete with the Contractual Products. 
(3)
The DEALER/AGENT shall not make any sales with regard to the Contractual Products to customers who are located outside the Contractual Territory unless the Principal gives a respective authorization.
§ 6
Prices, Terms of Payment, Retention of Title

(3)
In case the DEALER/AGENT acting as dealer the following shall apply:

(a)
The PRINCIPAL shall sell the Contractual Products to the DEALER/AGENT according to its actual price list applicable at the conclusion of the respective sales contract minus a discount of 35 % and an additional startup discount of 5 % for a period of one year from the commencement of this Dealer and Agency Agreement.
Within the scope of its general distribution policy the PRINCIPAL shall be entitled to change his price list at any time prior to the conclusion of the respective sales contract. with a notice period of two months in advance. For any changes of the design, packaging, product description, directions of use and warnings with regard to the Contractual Products requested by the DEALER/AGENT the PRINCIPAL is entitled to charge with a notice period of two months in advance a reasonable surcharge on its list prices.
(b)
The following terms of payment shall apply to individual sales contracts which are concluded by the PRINCIPAL and the DEALER/AGENT under the Dealer Agency Agreement:

a)
All of the PRINCIPAL’s prices are exclusive of the applicable statutory value- added tax and apply ex works of the PRINCIPAL and do not include packaging and forwarding costs, which shall be invoiced separately. The DEALER/AGENT shall bear the public charges such as customs duties relating to the import of the Contractual Products into the Contractual Territory.

b)
Invoices of the PRINCIPAL shall be due for payment without any deductions (i) within 90 days of the date of invoice up to a total amount of EUR 10.000 or equivalent value in other currencies or (ii) into 30 days payment for an exceeding amount; if this period for payment lapses unsuccessfully the DEALER/AGENT shall come into default. Payments by the DEALER/AGENT shall not be deemed to have been made until the PRINCIPAL is able to dispose of such amount.

c)
In the event that the DEALER/AGENT is in default, the PRINCIPAL shall be entitled to demand default interest in the applicable statutory amount.
d)
If the PRINCIPAL becomes aware of the risk of the DEALER/AGENT’s impossibility to perform after the conclusion of the sales contract, the PRINCIPAL shall be entitled to only make any outstanding deliveries against prepayment or the provision of security. If such prepayments or security have not been rendered even after the expiration of a reasonable period of grace, the PRINCIPAL may, without prejudice to its further rights, partially or totally rescind the contract.

(c)
The DEALER/AGENT is at liberty to set his prices in relation to his customers.

(d)
The delivered Contractual Products shall remain the property of the PRINCIPAL until the respective purchase price has been paid.

(4)
In case the DEALER/AGENT acting as agent the following shall apply:

(a)
The DEALER/AGENT shall be entitled to a claim to commission for all transactions direct or indirect negotiated by him or by the Principal in respect of transactions in the Contractual Territory. A prerequisite to the commission claim is that the conclusion of the transaction occurs during the existing Dealer Agency Agreement without regard to the time of performance of the transaction by the PRINCIPAL.

(b)
For business transactions which are concluded after the termination of this Contract, the DEALER/AGENT shall be entitled to a commission claim if he has negotiated, initiated or prepared the transaction in such a way that the conclusion of the transaction is primarily attributable to his activity and the transaction is entered into within an appropriate period of 12 months after the termination of the contractual relationship or if the offer by the customer to enter into the respective transaction has been received before the termination of the Commercial Agency Contract by the PRINCIPAL. For business transactions which are entered into after the expiration of three months following the termination of the contract, the DEALER/AGENT shall not be entitled to any claim to commission. 
(c)
The claim to commission of the DEALER/AGENT is established as an unconditional claim as soon as and to the extent that the PRINCIPAL has performed the transaction liable to commission. In the event of an obligation of advance payment by the customer, the claim to commission is already established if and to the extent that the customer meets his obligation to make an advance payment.

(d)
The commission to which the DEALER/AGENT shall be entitled for all transactions liable to commission referred above shall amount from 12 % to 4 % depending on the discount level given to the customer; i.e. 12% in case the list price is agreed on linear down to 4 % in case of a 25 % or more discount on the list price. Statutory value added tax shall be added to this commission and shall be owed if the DEALER/AGENT is subject to value added tax.

(e)
The basis for the calculation of the commission shall be the net invoiced amount (invoiced amount without value added tax), minus all price reductions granted by the PRINCIPAL and accepted by the customer and minus invoiced ancillary expenses like packaging and shipping, customs duties, taxes etc.
(f)
The commission claim shall not apply if a transaction concluded is not performed as a whole or in part if and to the extent that this is attributable to circumstances which are not the responsibility of the PRINCIPAL.
(g)
The claim to commission shall likewise not apply if it is established that the customer does not pay; it shall be reduced if the customer makes only a partial payment. Any amounts for this specific transaction already received must be refunded by the DEALER/AGENT to the PRINCIPAL.

(i)
The PRINCIPAL shall settle the commission to which the DEALER/AGENT is entitled for each calendar month no later than by the 10th day of the following month. The commission settlement shall cover the claims to commission (net commission) which have arisen up to end of the previous month following the performance of the transaction by the PRINCIPAL. 
(j)
A claim to commission shall become due at the end of the settlement month.



§ 7
Distribution License

(1)
The PRINCIPAL shall provide the DEALER/AGENT with its data and documentation relating to the Contractual Products necessary for obtaining any necessary distribution license. All data and documentation handed over by the PRINCIPAL shall be treated as strictly confidential information and may only be used by the DEALER/AGENT for the purpose of obtaining a license for the distribution of the Contractual Products under this Dealer Agency Agreement; this obligation shall survive the termination of this Dealer Agency Agreement.

(2)
The DEALER/AGENT shall obtain in its own name a license authorizing the distribution of the Contractual Products in the Contractual Territory and shall maintain such license.

(3)
The DEALER/AGENT shall provide the PRINCIPAL with copies of all documents and correspondence with the licensing authority in connection with the license and with two copies of the distribution license for the Contractual Products. The DEALER/AGENT shall regularly inform the PRINCIPAL about the status of the licensing procedure for the Contractual Products.
(4)
The DEALER/AGENT shall not transfer the license for the Contractual Products to any third party without the prior written consent of the PRINCIPAL.

(5)
The DEALER/AGENT shall also refrain from any activity jeopardizing the distribution license for the Contractual Products.

§ 8
Warranty

The DEALER/AGENT’s warranty rights with regard to sales contracts concluded in execution of this Dealer Agency Agreement are subject to the PRINCIPAL’s General Terms and Conditions of Sale. 
§ 9
Term of the Dealer Agency Agreement

(1)
The Dealer Agency Agreement shall commence on January 1, 2012 and shall run until December 31, 2014. It shall be automatically extended by one year if it is not terminated at least three months before it expires.

(2)
The Dealer Agency Agreement may be terminated
 for good cause with immediate effect by either contractual party if circumstances arise which, considering the nature and purpose of the Dealer Agency Agreement, the circumstances of the relationship and the interests of both contractual parties, make the continuation of the distribution relation unreasonable for one or both contractual parties.

(3)
The Dealer Agency Agreement may be terminated for good cause with immediate effect by either contractual party, if in particular

(a)
the other contractual party stops payments;

(b)
debt settlement proceedings (in particular insolvency) are instituted against the assets of the other contractual party or an application is filed in this respect and, despite specific request, the other contractual party cannot prove the obvious unfoundedness of such application within a reasonable time period;

(c)
the other contractual party grossly and permanently breaches its obligations according to § 3 and § 4 to a considerable extent notwithstanding a warning letter.
(d)

a Change of Control of either contractual party (“Party”) occurs; Change of control means and includes each and all of the following occurrences:
(i) The stockholders of either Party approve a merger or consolidation of the Party with any other corporation, other than a merger or consolidation which would result in the voting securities of the Party outstanding immediately prior thereto continuing to represent (either by remaining outstanding or by being converted into voting securities of the surviving entity or its parent company) more than fifty percent (50%) of the total voting power represented by the voting securities of the Party or such surviving entity, or its parent company, outstanding immediately after such merger or consolidation, or the stockholders of the Party approve a plan of complete liquidation of the Party or an agreement for the sale or disposition by the Party of all or substantially all the Party' s assets.
(ii) The acquisition by any Person as Beneficial Owner, directly or indirectly, of securities of any Party representing fifty percent (50%) or more of the total voting power represented by the Party' s then outstanding voting securities.
(iii) Any other provision of this (d) notwithstanding, the term Change in Control shall not include either of the following events undertaken at the election of the Company: (x) Any transaction, the sole purpose of which is to change the state of the Company' s incorporation; or (y) a transaction, the result of which is to sell all or substantially all of the assets of the Company to another corporation (the " surviving corporation" ); provided that the surviving corporation is owned directly or indirectly by the stockholders of the Company immediately following such transaction in substantially the same proportions as their ownership of the Company' s Common Stock immediately preceding such transaction; and provided, further, that the surviving corporation expressly assumes this Agreement.
(e)
the Principal’s product portfolio changes completely
 (e. g. KEM stops manufacturing flowmeters)
(4)
The notice of termination must be in writing.

(5)
Upon termination of the Dealer Agency Agreement the DEALER/AGENT must return to the PRINCIPAL all and any documents, the customer file and other material made available to him by the PRINCIPAL at the beginning or during the contractual relationship within 14 days unless it has been properly used up, together with all other information necessary to maintain and perform the operations.

(6)
The notice and termination of the Dealer Agency Agreement shall not affect the individual sales contracts concluded by the PRINCIPAL and the DEALER/AGENT hereunder.








§ 11
Special Terms for Sales Contracts

To the extent no specific other provisions have been agreed upon in this Dealer Agency Agreement, the General Terms of Sale of the PRINCIPAL shall apply to all sales contracts which are concluded between the PRINCIPAL and the DEALER/AGENT under this Dealer Agency Agreement.

§ 12
Final Provisions

(1)
All claims under this Dealer Agency Agreement shall become statute-barred within twelve (12) months after the beneficiary obtains information on the circumstances establishing the claim. The afore mentioned provisions to shorten the period of limitation shall not apply to claims which may not be restricted according to coercive statutory provisions, such as claims under liability for wrongful intent.
(2)
The Dealer Agency Agreement – inclusive of all enclosed Attachments – contains all of the agreements of the parties with regard to the subject matter of this Agreement. The Dealer Agency Agreement supersedes and terminates any prior agreements of the parties with regard to the subject matter of this Dealer Agency Agreement upon its commencement.

(3)
All amendments and additions to the Dealer Agency Agreement must be in writing. The same shall apply to the amendment of this written form requirement.

(4)
The laws of the Federal Republic of Germany, with the exception of the UN Convention on Contracts for the International Sale of Goods (CISG), shall be applicable to the Dealer Agency Agreement and any sales contracts concluded hereunder.

(5)
The exclusive local place of jurisdiction for any disputes under or in connection with this Dealer Agency Agreement shall be Munich, Germany.

(6)
If one or several provisions of the Dealer Agency Agreement are invalid, the validity of the remaining provisions and of the Dealer Agency Agreement itself shall remain unaffected and the invalid provision shall automatically be replaced by such valid provision as comes closest to the economic purpose of the Dealer Agency Agreement.. The same shall apply in the event that the Dealer Agency Agreement is incomplete.
(7)
This Contract shall be executed in duplicate. Each contracting partners has received an office copy signed by the other contracting partner.

	Karlsfeld, __. _______ 2011
	_________, __. _______ 2011

	PRINCIPAL
	Dealer / Agent

	KEM Kueppers Elektromechanik GmbH
	AIRLITEC Sarl

	
	

	
	

	_____________________________
	_____________________________

	Thomas Steuer

(Managing Director)
	(Managing Director)


t�ermination and mutual agreement are contradictorily. In case there is a good cause each party has a right to terminate. Such right may note be excluded for legal reasons.


�In advance it is very difficult to define any thinkable possibility which could cause a termination. Chapter (3) can only enumerate different examples.


�The detailed change of contol clause shall reflect all possibilities of a change in ownership or shareholder situation


�What shall mean “completely”? Shall there be no good cause in case just a single product remains?


�From a legal point of view there is a difference between a compensation according to section 89b HGB (=§ 10) and a compensation payment on the ground of a non competition clause (=§ 11). Therefore, we should separate both provisions.


�IMPORTANT: Post-contractual prohibition to compete clauses are critical in general. Therefore we shold limit the non compete to a minimum.


� Such non competition compensation would become due in any case the Agreement expires. Is this correct?


� Shall the respective turnover be relevant?


�This means that turnover of the current year would not be considered. Is this correct?


�Such provision could be an option to get sure that Dealer/Agent observes the non competition clause
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