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	Avoidance of a German Permanent Establishment


This memorandum is for the purpose only to give a brief overview about the tax issues arising from the activities of an area sales representative ("Representative") in Germany and should not be read as conclusive advice. This memorandum is based on the information contained in the draft for an contract of employment which is attached hereto. We will be happy provide further advice on specific issues you may want to submit to us. 
We understand that Yamatake has not yet created a permanent establishment in Germany to which the activities of the Representative can be attributed and that it is intended to avoid a permanent establishment due to the activities of the Representative.
We have not independently investigated any facts and circumstances which might be relevant for the tax analysis.
1. Facts and Objective 

Yamatake Europe N.V. ("Yamatake"), a company with its seat and principal place of business in Belgium, envisages to employ an Representative in Germany. According to the draft of the contract of employment, it is intended that the Representative "will work from home (Home Office)". With respect to the tax planning, the qualification of the Representative's activities as a German permanent establishment of Yamatake shall be avoided.

In this memorandum we want at first to describe how the German taxation of Yamatake's income generated by the Representative's activities can be avoided. In the second part, we want to indicate which activities can be implemented and which activities must be omitted to avoid a German permanent establishment.
2. Taxation of the income generated in Germany
According to Article 7 of the Double Taxation Convention between Germany and Belgium ("DTC"), the state in which a company has its principal place of business is entitled to tax the company’s income, unless the business activities in another state qualify as a permanent establishment. The income generated by a German permanent establishment is subject to the German taxation. 
Yamatake's activities in Germany qualify as a permanent establishment if either the requirements laid down in Article 5 para. 1 through 3 DTC (see below, 2.1) are fulfilled or if an agent within the meaning of Article 5 para. 4 DTC acts on behalf of the company in Germany (see below, 2.2).
2.1 Permanent Establishment

According to Article 5 para. 1 DTC, a permanent establishment is every fixed place of business through which Yamatake's activity is either wholly or partly carried on. 
A permanent establishment requires places of business or constructions which are fixed at the earth’s surface. The company needs to have a right to use with respect to this fixed place of business and it must be determined to serve the business operations not just occasionally. The permanent establishment executes central functions of the company with respect to the entrepreneurial activities of the company. In particular, management sites, a registered branch, an office, a factory, a workshop, (...), are considered being a permanent establishment, Article 5 para. 2 DTC. 
According to Article 5 para. 3 DTC, places of business of an auxiliary or preparatory character, such as warehouses or purchasing or information locations do not constitute a permanent establishment in the meaning of the DTC. Preparatory activities are those which are temporary carried out prior to the main activity. Auxiliary activities accompany the main activities and are subsequent hereto in time. They are nevertheless different in character from the main activity. An activity is a component of the main activity if it constitutes a material and authoritative part of the entire company’s activity.

According to Yamatake's planning, the Representative will work in his home office. Hence a permanent establishment in the meaning of Article 5 para. 1 DTC would not be established because only the Representative but not Yamatake has the right to use the home office. 

2.2 Dependent agent
Yamatake would also establish a permanent establishment und therewith be subject to non-resident taxation if the Representative would qualify as an "agent" under the DTC.

An agent must be a dependent agent of the enterprise pursuant to Article 5 para. 4 DTC and must habitually exercise his authority to conclude contracts and may not merely carry on activities of an auxiliary character within the meaning of Article 5 para. 3 DTC (see above, 2.1). An agent not bearing the economic risk of his activity indicates economic dependency. Furthermore it is necessary that the agent is determined to serve the company not just occasionally, regardless of the duration of the agent's residence or habitation in Germany.
An authority to conclude contracts exists if the enterprise can be legally or economically bound by the agent; indirect agency is possible. This applies not only if a person is authorized to sign a contract on behalf of the company formally, but also if a person is authorized with the power to negotiate details of an agreement and the contract will only be formally signed by the company abroad. 

According to Section 1.3(a) and 1.3(b) of the contract of employment, the Representative will not have the power to negotiate or conclude any sales contracts. But he should also beware of any activities which could bind Yamatake in fact and of conclusion of any other kinds of contracts on behalf of Yamatake. Furthermore, the activities of setting up and implementing marketing strategies and of quarterly forecasting the annual growth prospects should be avoided since it is not possible to terminate the definition of a permanent establishment precisely and both activities are close to management activities and to the core business of a company.
3. Activities

Insofar as it is provided in Section 1.3 (d) and Section 1.4 of the contract of employment to allocate other responsibilities to the Representative it should be ensured that such activities are limited to auxiliary functions only. The following checklist shall provide the Representative with some guidance for his activities as German Representative of Yamatake.
It must be possible at all times to evidence observation of these limitations by documentary evidence.
	Acceptable Activities

	Negative Activities


	· Information gathering generally and on specific markets and businesses in Germany (e.g. in respect of sales, pricing, inventory and supply levels)

· Analysis of the above infor​mation with respect to a specific business, but avoiding specific recommendations

· Information and training of German distribution partners (if any) in respect of product knowledge

· Distribution of marketing mate​rial (e.g. brochures)

· Composition of advertising mate​rial of Yamatake in respect of the contents and of the design

· Distribution of product samples

· Representing Yamatake in trade shows and organize inhouse-exhibitions and other events on behalf of Yamatake
· Demonstration of products to prospective customers
· Visits to German key accounts
· Disseminate information and other auxiliary activities with respect to new product launches
· Disseminate information on Yamatake
	· Power to represent Yamatake by making or receiving offers
· Concluding and signing agree​ments or acting on behalf of Yamatake (also an authority by estoppel (Anscheins- / Dul​dungs​voll​macht) must be avoided)

· Inviting offers from third parties (e.g. from external advisors)

· Planning of distribution concepts and marketing strategies

· Stock-keeping and conducting deliveries

· Accept orders from the distri​bution network and forward them to Yamatake (if relevant)
· Rental of an office location

· Right of other Yamatake employ​ees to use the Representative's home office rooms 

· Conclusion of employment contracts

· Negotiating pricing, granting price reductions or other benefits for distributor partners
· Conducting or leading price nego​tiations as opposed to simply attending such nego​tiations
· Contract management and compliance to insure pricing, credit and distribution policies
· Acting as general representative for distribution partners in receiving orders and other correspondence

· Selecting and/or instructing other advisors (marketing or PR advisors, adver​tising agen​cies, lawyers, CPA, etc)

· Involvement in resolutions and/or business decisions
· Recommendations to Yamatake's management in respect of resolutions and/or business decisions (as opposed to analysis)
· Monitoring of financial reports and information, reviewing of documents and advising on current and future business development

· Controlling of German business

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


	

	

	Allen & Overy LLP is a limited liability partnership registered in England and Wales with registered number OC306763. It is regulated by the Law Society of England and Wales. A list of the members of Allen & Overy LLP and their professional qualifications is open to inspection at its registered office, One New Change, London, EC4M 9QQ and at the above address. Any reference to a partner in relation to Allen & Overy LLP means a member, consultant or employee of Allen & Overy LLP.

	Allen & Overy LLP or an affiliated undertaking has an office in each of: Amsterdam, Antwerp, Bangkok, Beijing, Bratislava, Brussels, Budapest, Dubai, Frankfurt, Hamburg, Hong Kong, London, Luxembourg, Madrid, Milan, Moscow, New York, Paris, Prague, Rome, Shanghai, Singapore, Tokyo, Turin and Warsaw.
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