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DISTRIBUTORSHIP AGREEMENT

BETWEEN : 
          , a company incorporated under the laws of France, with registered offices at [ADDRESS], registered in the register of commerce of [CITY] under the number [NUMBER];


duly represented by [NAME], in [his] [OR] [her] capacity of [POSITION];


hereafter the "Distributor";

AND :
YAMATAKE Europe N.V, a company incorporated under the laws of Belgium, with registered offices at Bosdellestraat 120/2, B-1933 Zaventem (Sterrebeek), registered in the register of commerce of Brussels under the number 649724;


duly represented by Tetsuya Kurasawa, in his capacity of Managing Director;


hereafter "Yamatake";

The Distributor and Yamatake will also be referred to as the "Party" and / or the "Parties" as the case may be; 

BACKGROUND

Yamatake manufactures and markets products for use in industrial natural gas activities;

Yamatake intends to set up an efficient distribution network in certain countries;

The Distributor has extensive experience in the distribution of certain products;

The Distributor has a keen interest in distributing such products of Yamatake;

Yamatake is interested to provide after sales assistance to customers, and the Distributor understands that the market for products for use in the industrial national gas business requires such after sales services.
NOW THEREFORE THE PARTIES HAVE AGREED AS FOLLOWS:

1.
Scope of the appointment
1.1.
Yamatake appoints the Distributor as distributor of its products as defined in section 2.1. in the territory as defined in section 2.2.  This appointment requires the Distributor to purchase said products from Yamatake and to sell said products in its own name and on its own account to third parties (the "Customer(s)"). 

1.2.
The Distributor must act as an independent distributor for the distribution of the products defined in section 2.1.  

The Distributor has no authority to assume or create any obligation or undertaking, whether express or implied, on behalf of or in the name of Yamatake, or to bind Yamatake in any manner whatsoever. 

1.3.
The Distributor is responsible for the full compliance with all relevant obligations under social, tax, commercial and other regulations to which the Distributor may be subject in the framework of the performance of this agreement, including the possible obligation to register or to file this agreement.    The Distributor agrees to hold Yamatake harmless against any adverse consequences in that respect. 

The Distributor also represents and warrants, and holds Yamatake harmless in that respect, that the entry into and the performance of this agreement does not violate or infringe any relevant legal regulatory or other mandatory obligation or directive, and that no authorization or approval by any governmental or public agency must be obtained.  

2.
Territory and Products
2.1.
The Distributor is appointed, as provided by section 1, for the sale of the products described in Schedule 1 (the "Products").  The appointment of the Distributor under this agreement is only effective for the Products.

2.2.
The appointment of the Distributor is only effective in the territory described in Schedule 2 (the "Territory").  

If the Distributor advertises or promotes the Products on its website, the Distributor must indicate in English that it is distributor of the Products in the Territory, in addition to the local language where required by local law.  All remaining communications on the website may be in local languages of the Territory, and will be in such local language were required by local law.  The Distributor will only indicate prices of the Products on its website in local currency of the Territory.  

3.
No Exclusivity

The Distributor is appointed as Yamatake's non-exclusive distributor for the sale of the Products in the Territory.  This means that Yamatake and third parties appointed or authorized by Yamatake may directly or through other intermediaries distribute or sell the Products in the Territory.

<Sample>

3.1.
The Distributor is appointed as Yamatake's non-exclusive distributor for the sale of the Products in the Territory.  This means that Yamatake and third parties appointed or authorized by Yamatake may directly or through other intermediaries distribute or sell the Products in the Territory.  

3.2.
Yamatake shall, however, inform the Distributor in case Yamatake appoint other distributors for the sale of the Products in the Territory.  

3.3.
When the Products are sold by Yamatake directly within the Territory, or are sold by Yamatake at outside the Territory for use or installation in the Territory, Yamatake shall in form the Distributor of such sales.  

3.4.
Yamatake shall, however, have no obligation to inform Distributor of any sales of the Products by any third party which had been sold originally by Yamatake's parent company or its affiliate companies.  

4.
Term

4.1.
This agreement is entered into for a limited duration of [one (1) year] [OR] [three (3) years], entering into effect on [DATE] and expiring on [EXPIRATION DATE]. 

4.2.
Yamatake shall have the right to terminate this Agreement at any time by giving a three (3) month prior written notice to the Distributor./This agreement can be terminated at any time prior to [EXPIRATION DATE] by Yamatake only if a notice is given by Yamatake to the Distributor.  The notice period must correspond to at least three (3) months.  
Notice is given in writing, which will become effective immediately if such written notice is remitted to the Distributor or, if the notice is sent by registered mail, on the third business day following the date of the registered mail. 

This does not affect section 9.5.
4.3.
Unless a notice of three (3) months is given as mentioned in section 4.2. of this agreement before the expiration date mentioned in section 4.1., this agreement will be renewed tacitly for successive periods of one (1) year each.  For each such renewed duration of this agreement, the provisions of this agreement will apply, including this section 4.
5.
Subdistributors – assignment 

5.1.
The Distributor is not entitled to appoint any commercial agent or sub-distributors outside the Territory for the performance of this agreement, without the prior written and express authorization of Yamatake.

5.2.
If such authorization is granted by Yamatake, the Distributor remains jointly and severally liable with such subdistributor for all claims of Yamatake, whether in contract or tort, against such subdistributor.  The Distributor will also indemnify Yamatake against any claims, whether in contract or tort, which the subdistributor may have against Yamatake or which any third party may have in connection with the appointment of the subdistributor.    

5.3.
The Distributor may not assign any or part of this agreement without the prior written and express authorization of Yamatake.

5.4.
Yamatake may assign or delegate the performance of part or all of its obligations under this agreement to one or more of its affiliated companies on written notice to the Distributor.  

6.
Obligations of Yamatake

6.1.
Yamatake will provide the Distributor with the required information and commercial documentation for the performance of this agreement.  This information and documentation will be remitted to the Distributor free of charge.

An overview of this information and documentation is listed in Schedule 3.

If translations are required for the use of this information and documentation in the Territory, the Distributor will bear such costs of translation.

6.2.
Yamatake will communicate all useful market information of which Yamatake is aware with respect to the performance of this agreement by the Distributor.  

6.3.
When the Distributor places an order, as mentioned under section 7.4., Yamatake will confirm such order by an order confirmation form, of which a format is attached in Schedule 4.  The order confirmation form may be communicated by fax or electronic mail, as the Parties may agree from time to time.  

6.4.
Yamatake will use his best endeavours to supply the ordered Products within [NUMBER] business days after the date on which the order confirmation form is sent to the Distributor, provided the Products are available in Yamatake's European warehouses.   

6.5.
Yamatake grants the Distributor the right to use and display the trade marks, service marks, and logo's specified in Schedule 11 ("the Marks"), subject to the obligation of the Distributor under section 7.14.

[6.6.
Yamatake will keep the Distributor informed of all sales inquiries for the Products received directly by Yamatake from Customers in the Territory, with whom the Distributor has previously entered into transactions in the framework of this agreement, provided that the Distributor furnishes a list of such Customers to Yamatake thirty (30) days before such inquiry.]
7.
Obligations of the Distributor 

7.1.
The Distributor will promote Yamatake's interests and perform this agreement as described in section 1, to his best efforts and in good faith.  

7.2.
The Distributor will not actively distribute, (re)sell or (sub)license the Products or solicit Customers to that effect elsewhere than in the Territory, to the extent Yamatake, directly or indirectly through any form of intermediaries, distributes, (re)sells or (sub)licenses the Products on an exclusive basis in such other markets or solicits Customers in such other markets to that effect.  


7.3. 
The Distributor will purchase and acquire the Products only from Yamatake, either directly or through one of its subsidiaries, during the term of this agreement.  This obligation of the Distributor is limited to the shorter of either (i) the term of this agreement, as it may be renewed from time to time or (ii) an aggregate period of time of five (5) years from the date of the entry into effect of this agreement.  

7.4.
The Distributor will provide Yamatake at all times with useful information with respect to the market conditions which are relevant for this agreement, including potential leads, forecast reports, competitive activity, industry and government trends and like information.  The Distributor will follow up and report back on all leads which are disclosed to the Distributor by Yamatake.  

The Distributor will also provide Yamatake on a [MONTHLY/QUARTERLY] basis with a report of which a form is attached in Schedule 5.  

7.5.
The Distributor will set up an advertising and marketing programme, where reasonably required in  the local language, in the Territory for the Products.  All advertising, documents, campaigns and initiatives will be discussed with Yamatake, and require the prior approval of Yamatake.  

7.6.
When placing orders, the Distributor will provide Yamatake with the information set forth in the order form in Schedule 6.  Such order form may be communicated by fax or electronic mail, as the Parties may agree from time to time.  

The Distributor acknowledges that the general terms and conditions, attached as Schedule 8, apply to each order by the Distributor to Yamatake.  The provisions of this agreement prevail over said general terms and conditions.

The Distributor acknowledges that title to the Products will only be transferred by Yamatake to the Distributor upon full settlement of the Price, as defined and mentioned under section 9.  Both parties expressly agree that Yamatake will retain full property in the Products delivered to the Distributor until full and complete payment of the Price of such Products is made by the Distributor.

7.7.
The Distributor undertakes to maintain an adequate inventory of Products, taking into account the market forecasts in the Territory.  The Distributor will only maintain an inventory of the Products in the Territory.  The Distributor will also at all times communicate with Yamatake regarding adequate inventory levels of spare parts and the Distributor will maintain adequate inventory levels of spare parts in order to enable the Distributor to perform in a timely manner repairs if so requested by a Customer.  

The Distributor will provide Yamatake at the end of each quarter with a forecast of the sales of Products for the following twelve (12) months (an "Annual Rolling Forecast").  Such Annual Rolling Forecast is for planning purposes only and does not affect section 15 nor section 4.  

7.8.
The Distributor will inform immediately Yamatake of all complaints, requested repairs or other comments by Customers on the Products, as distributed by the Distributor. 

7.9.
The Distributor will send its personnel to attend each training session organised by Yamatake for the use of the Products and for marketing, service and other trainings in connection with the Products, at the Distributor's expense, in order to enhance and maintain the skills of the Distributor's personnel as is reasonably required by Yamatake, to enable the Distributor to carry out its obligations under this agreement.  A programme of the training sessions for the first year of this agreement is described in Schedule 12.  Yamatake may charge the Distributor for such sessions in accordance with the rates stated in Schedule 12.
Also, the Distributor agrees that it will train itself and its employees to promote the products in the Territory.  The Distributor will maintain adequate experienced sales personnel.  

[7.10.
The Distributor will not alter or temper with the Products packaging, unless necessary in order to comply with any local legal requirement, and with Yamatake's prior approval.  In no event will the Distributor re-shrink-wrap Products or redistribute Products which have been returned to the Distributor.]
7.11.
During the term of this agreement and during a period of one (1) year after the termination or expiration of this agreement for whatever cause, the Distributor will not, and it warrants that its affiliates or subsidiaries will not, directly or indirectly, solicit, attempt to solicit or hire for employment any person employed or contracted by Yamatake or any of its affiliated companies.  If the Distributor or any of its affiliates or subsidiaries hire such person within the above term or period, the Distributor will be liable to Yamatake to pay an indemnity to the equivalent of two (2) years of gross salary of such person, including benefits and employer social security contributions, without prejudice to Yamatake's right to fully claim actually suffered damages.

7.12.
During the term of this agreement and for a period of two (2) years after its termination or expiration for whatever cause, Yamatake has the right to audit the Distributor's point of sale, with reasonable notice and at Yamatake's expense, for compliance with all policies and procedures related to the handling and sales of the Products and any subsequent claims.  Financial audits may be conducted under this section.  Audits will be conducted as deemed necessary by Yamatake.  Notice will be given to the Distributor in advance.  

The Distributor agrees to assist Yamatake and to co-operate fully in any such audit, and to retain records that would be relevant to such audit during the term of this agreement and for at least two (2) years after the termination or expiration of this agreement for whatever cause, or as required by applicable law. 

7.13.
At no cost to Yamatake, the Distributor will fully insure against any loss or damage under commercial and general liability insurance, all equipment, material, property and inventory of Yamatake in the Distributor's possession, with an insurance company of good standing and reputation.  Any inventory of Yamatake in the Distributor's possession will be insured at the then current price as defined in section 9.

On request of Yamatake, the Distributor will promptly provide to Yamatake copies of the relevant insurance policies.  

7.14.
The right of the Distributor to use and display the Marks is granted only in connection with identifying the Products and only to the extent reasonably necessary for marketing, distributing, and supporting the Products or any integrated system incorporating the Products.

The Distributor will not use the Marks or any word, symbol or design confusingly similar to the Marks as part of its corporate name, as part of any product of the Distributor, or to identify any system integrating the Products, nor will it use the Marks in any manner that would be prejudicial to Yamatake or its reputation or goodwill. 

8.
Export Control
8.1
The Distributor understands and acknowledges that subsidiaries and/or affiliated companies of Yamatake are located in the United States and that Yamatake may be subject to export control restrictions of the Unites States Government, which restrictions prohibit exporting U.S. products to (i) certain “Embargoed Countries” as listed on Schedule 14 and otherwise as designated by the U.S. government, which designations can be accessed as www.ustreas.gov/ofac/; (ii) “Denied Persons”, which list of denied persons should be accessed by Distributor at http://www.bxa.doc.gov/DPL/Default.shtm or “Excluded Entities” which list of entities should be accessed by the Distributor www.bxa.doc.gov/Entities/default.htm and/or (iii) “Specially Designated Nationals” or entities contained on the “Entities List” as provided at www.ustreas.gov/ofac/ . The Distributor represents and warrants that it will not distribute, and will take all actions necessary to prevent re-distribution of the Products, whether alone or in conjunction with any other product or service, to any of the Embargoed Countries, or entities or persons listed on the U.S. Governments list of Denied Persons, Excluded Entities, or Specially Designated Nationals.  Without limiting the generality of the foregoing, the Distributor shall obtain the name, location, business description, and other information of each Customer or potential Customer before distributing any Products to such Customer.  If the Distributor, in its reasonable judgment and based on such information, has any reason to believe that it would be prohibited under this section from exporting or supplying to such Customer or has any reason whatsoever to believe the Customer might or will (re)-export or supply Products to any of the Embargoed Countries or entities or persons listed on the U.S. Governments list of Denied Persons, Excluded Entities, or Specially Designated Nationals, the Distributor shall temporarily cease pursuing such transaction and shall report its finding to Yamatake.  The Distributor may resume pursuing a transaction with such Customer only after Yamatake has specifically authorized the Distributor, in writing, to resume its contact with any such Customer.  Otherwise, the Distributor shall cease any transactions with such Customer.

This does not affect the general obligation of the Distributor to comply with the export regulations which apply in the Territory, and to hold Yamatake harmless to that extent.

The Distributor understands and acknowledges that subsidiaries and/or affiliated companies of Yamatake may be subject to all applicable laws and regulations of Japan, with respect to the export and use of the Products, services and/or technology sourced from Japan.  Yamatake and the Distributor will comply in all respects with such laws and regulations to the extent they may apply to the performance of this agreement.  Without limiting the generality of the foregoing, the Distributor will not sell, re-export, deliver, transfer the Products, service or technology, directly or indirectly, to any entity related to the design, development, production, stock-piling or use of chemical, biological or nuclear weapons or missiles.

9.
Price and payment conditions 

9.1.
The price of the Products is defined in the Price List as attached in Schedule 9 (the "Price").  

9.2.
The Distributor will for each Product ordered and confirmed by Yamatake as mentioned under section 6.3, pay the Price to Yamatake.  The Price is in EURO, FCA _______ (Incoterms 2000).  (#It should be as same as the conditions in the Price Lists.)
9.3.
The Price is due within thirty (30) days after the date of the invoice (see, section 9.4).  In the event of non-payment of the entire amount of the Price on its due date, late interests will be due to Yamatake, without any notice of default being required.  The late interests amount to 1.5% of the Price for each commenced month that this payment is late, or any higher minimum late interest which might be required by local regulation.  Interests will be accrued.  

9.4.
Yamatake will send to the Distributor, for each placed and confirmed order, an invoice.  The invoice will be made out at the name of the Distributor at the address mentioned above.  A form of an invoice is attached as Schedule 10.  

9.5.
Yamatake may amend the Price if there are changes in fees, prices, or the consideration which Yamatake must pay to one or more of its suppliers, providers or subcontractors.  If such an amendment is applied, Yamatake will issue a notice to that effect to the Distributor, explaining the reasons for the amendment of the Price (the "Amendment Notice").  Within ten (10) days after the date of such Amendment  Notice, the Distributor may issue a notice to Yamatake, informing Yamatake that it does not agree with the proposed amendment, and that it wishes to enter into negotiations on the amended Price (the "Negotiation Notice").  If no Negotiation Notice is issued within the above deadline, the amended Price proposed by Yamatake will come into the effect the sixtieth (60) day after the date of Yamatake's Amendment Notice.

If an agreement is reached on the amended Price, the amended Price will come into effect on the day agreed by the Parties.  If no agreement on the amended Price is reached within thirty (30) days after the date of the Negotiation Notice, the amended Price proposed by Yamatake will come into effect the ninetieth (90) day after Yamatake's Amendment Notice, subject to the Distributor's right to terminate this agreement preserving a three months notice period. 

If the Distributor terminates this agreement under this section 9.5, the Price will not be amended during the three months notice period.  

[9.6.
The Distributor will provide Yamatake with an irrevocable independent guarantee, payable at first request, issued to the benefit of Yamatake by a bank of good reputation and standing, as guarantee for any unpaid Price due by the Distributor.  Said guarantee must at any time guarantee an amount which corresponds to the price of the volume of Products mentioned in the Annual Rolling Forecast.]  

10.
Delivery

10.1.
All Products ordered by the Distributor and confirmed by Yamatake as mentioned under section 6.3, will be shipped by Yamatake to the Distributor FCA (Incoterms 2000) unless specifically otherwise agreed between the Parties in writing with respect to a specific order.

10.2.
Within [NUMBER] days after the date of the air waybill, the waybill or the bill of lading or after the date of delivery to the Distributor, whichever is sooner, the Distributor will notify Yamatake of any non-delivery or of any shortage or discrepancy apparent defect.  If Yamatake accepts responsibility for such non-delivery, shortage, of any discrepancy or apparent defect, Yamatake will have as only obligation to deliver substitute Products CIF [OR FCA]Distributor-designated premises (Incoterms 2000).

10.3.
The Distributor may request Yamatake to comply with special packaging requests of the Distributor.  Yamatake will comply with such request to the extent such compliance is reasonably and practically possible for Yamatake.

The Distributor must give sufficient notice to Yamatake to allow Yamatake to comply with any such special packaging request.

The Distributor will bear all costs of such special packaging requests.

10.4.
The Distributor may submit a written request for cancellation of a purchase order which has been confirmed by Yamatake under section 6.3., before the scheduled shipment date.  If Yamatake accepts such cancellation request, the Distributor will pay to Yamatake the standard cancellation charges normally applied by Yamatake, as mentioned in Schedule 13.

Unless otherwise specifically agreed in writing, the acceptance by Yamatake of a cancellation request of the Distributor is subject to said cancellation charges, which must be paid by the Distributor within sixty (60) days following the date of the cancellation request of the Distributor.  If no agreement on cancellation is reached or if no payment of such cancellation charge within said term of sixty (60) days is made, the ordered and confirmed Products may be shipped by Yamatake and must be paid for by the Distributor as mentioned under this agreement.  

11.
Product changes

11.1.
Yamatake is entitled, at its sole discretion and at any time, to apply modifications, additions, or changes to the Products.  

Such additions, modifications or changes to Products will become immediately effective with respect to this agreement on written notification by Yamatake to the Distributor to that effect.  

11.2.
Only for quotations made by the Distributor to Customers, of which an overview is communicated in writing by the Distributor to Yamatake within seven (7) days after the date of the notification by Yamatake to the Distributor under section 11.1., said additions, modifications or changes will only become effective ninety (90) days after said notice by Yamatake.


12.
Confidentiality -  no competition -  intellectual property rights 

12.1.
The Distributor will not during this agreement nor after this agreement disclose directly or indirectly any trade secrets to any third party nor use any of the information and documentation acquired while performing this agreement for other purposes than the performance of this agreement.  Trade secrets include all confidential information such as technical and commercial information, production secrets, know-how and price calculations. 

This confidentiality obligation will survive the termination of this agreement, for whatever reason.  

13.
No competition 
13.1
The Distributor will not directly or indirectly distribute, manufacture, represent or in any other manner have an interest in products which may be considered to be directly or indirectly competing products [or Software] for the Products [or respectively the Software], during the term of this agreement.  This non-competition obligation of the Distributor is, without prejudice to the following paragraph, limited to the shorter of either (i) the term of this agreement, as it may be renewed from time to time, or (ii) an aggregate period of time of five (5) years from the date of the entry into effect of this agreement. 

The Distributor will also be bound by this non-competition obligation for a period of one (1) year after the termination of this agreement for whatever reason, to the extent the Distributor has acquired know how during the performance of this agreement, and to the extent the Distributor continues activities related to the activities under this agreement in the same premises in which this agreement was performed.  

14.
Intellectual Property Rights 
14.1
Intellectual property rights are governed by the following provisions:

-
All software, data bases, trade marks, trade names, corporate names, patents, copyrights, neighbouring rights, designs and other intellectual property rights, whether registered or not, used or owned, by Yamatake, as well as all registrations or applications to obtain or maintain such intellectual property rights, and all rights resulting from license agreements (hereafter the “Intellectual Property Rights”), will not be impaired or altered by the performance of this agreement.

-
The Distributor will immediately inform Yamatake in writing, of any claim made by a third party relating to the Intellectual Property Rights, which may come to its knowledge.  Only Yamatake will have the right to defend at its own cost the Intellectual Property Rights against claims or threatened claims of third parties and/or to take action against any infringement of any Intellectual Property Rights, provided that Yamatake will keep the Distributor informed about any such defence or action. The Distributor must give Yamatake all reasonable co-operation and assistance in defending the Intellectual Property Rights and/or in taking action against any infringement of any Intellectual Property Rights, including but not limited to the (co-)signature of the writ of summons and of other documents, if required by law.  Yamatake will compensate the Distributor for its reasonable out of pocket expenses in connection with such cooperation or assistance.  

Yamatake will, at its own expense, defend any law suit or claim that may be instituted against the Distributor or a Customer for any alleged infringement of any patent, trade mark or copyright relating to the Products in the Territory, provided that:

(i) such alleged infringement does not arise from the unauthorised use of such Product [or Software] as part of or in combination with any other devises or parts;

(ii) the Distributor and its Customer give Yamatake immediate notice in writing of any such suit or claim or permit Yamatake through counsel of its own choice to answer the charge of infringement and defend such suit or claim; and 

(iii) the Distributor and its Customer give Yamatake all the reasonable required information, assistance and authority, at Yamatake's expense, to enable Yamatake to defend such suit or claim.  

In case of a final award of damages in any such suit, Yamatake will pay such award, but Yamatake will not be under any obligation to perform any settlement arrangement which has been entered into without its prior and written consent. 

-
The Distributor represents and warrants that adequate maintenance arrangements exist in respect of the computer equipment and software programs that he is using, and that adequate measures have been taken to prevent as far as possible any material loss resulting for Yamatake from computer hardware or software malfunctioning.
The obligations of the Distributor in connection with the Intellectual Property Rights of Yamatake will survive the termination of this agreement, for whatever reason.  

[15.
Business objective

15.1.
The Distributor has business objectives of the performance of this agreement.  The business objectives of the performance of this agreement are described in Schedule 7. 

15.2.
The Distributor agrees that the objectives stated in this section and mentioned in Schedule 7, as may be revised from time to time, are reasonable.
16.
Liability

16.1.
Without prejudice to section 17.1., Yamatake will only be liable to the Distributor under this agreement for gross negligence and wilful misconduct, or for personal injury or death directly resulting from Yamatake's fault.

16.2.
For possible liability of Yamatake in connection with Products [or Software], the remedy of the Distributor will, at the option of Yamatake, lie only in the replacement or repair of any Products [or Software] delivered by Yamatake under this Agreement.  In any such case, repairs or replacements will be performed at Yamatake's expense.  

Yamatake will not be liable for damages, in connection with the sale of Products [and the licensing of Software] under this agreement, exceeding the lower of either (i) the damages actually suffered by the Distributor or (ii) the Price of the ordered Products in connection with which Yamatake may be liable.  

The Distributor only will be liable for all taxes, duties and / or levies due in connection with the purchase of Products from Yamatake or the sale of Products to Customers.

16.3.
Under no circumstances can Yamatake be liable for any loss of profit, missed opportunities, envisaged costs savings, or any other indirect or consequential damages.  

16.4.
The Distributor indemnifies Yamatake against all claims and liabilities to which Yamatake may be exposed in connection with the ill performance of this agreement by the Distributor.

16.5.
The Distributor must subscribe to proper insurance coverage with an insurance company of good standing and reputation for liability for its business operations under this agreement.  

17.
Warranty

17.1.
Yamatake warrants to the Distributor that the Products [and the Software] manufactured by Yamatake, including standard and non-standard product tools and product test equipment delivered under this agreement, are free from defects in materials and workmanship.   The general terms and conditions apply to the handling of warranty claims.  Yamatake also gives the Distributor the benefit of the warranty which the Distributor may receive with respect to products manufactured by third parties which are incorporated into the Products, but the scope of such warranty will be limited to the warranty effectively granted to Yamatake.  

The said warranty period for the Products is valid twelve (12) months after the delivery the Products to the Distributor.  

17.2
Without prejudice to section 17.1., Yamatake does not make any representation of merchantability, fitness for purpose or other representation of the performance or nature for the Products sold to the Distributor under this agreement.  Yamatake does not make any warranty with respect to apparent defects unless such defects are notified to Yamatake as mentioned under section 10.2.  Yamatake does not make any warranty with respect to hidden defects of the Products, unless such hidden defects are notified in writing to Yamatake within two (2) business days after such hidden defects have been discovered or should have been discovered. 

Under no circumstances can Yamatake be liable for any error or failure resulting from (i) machine error, (ii) failure to follow operating instructions, (iii) negligence or accident, or (iv) unauthorised modifications to the Products by any person or entity other than Yamatake.

18.
Commercial policy

18.1.
The Distributor acknowledges Yamatake's legal compliance policy and consequently acknowledges that it will not, in connection with this agreement, directly or indirectly, offer, pay, promise to pay or authorise the payment of any money or valuable to any officer or employee of any government or any department, agency, instrumentality or wholly owned corporation thereof, or any person acting in an official capacity for or on behalf of any such government or department, agency, instrumentality, or wholly owned corporation thereof or any candidate for a political office (a "Government Official"), or to any person, while knowing or having reason to now that all or a portion of such money or valuable will be offered, given or promised directly or indirectly to a Government Official for the purpose of : (i) influencing any act or decision of a Government Official, including a decision to fail to perform his official functions, or (ii) inducing such Government Official to use its influence with any government or instrumentality thereof to affect or influence any act or decision of such government or instrumentality, in order to assist Yamatake or the Distributor in obtaining or retaining business, or directing business to any other party.  

18.2.
The Distributor agrees to notify Yamatake immediately of any extortive solicitation, demand or other request for anything of value, by or on behalf of any Government Official and directed to itself or to Yamatake and /or related to this agreement.  

19.
Termination without notice

19.1.
Each Party may, without prejudice to the right to claim damages, terminate this agreement without notice if :

· one Party is in material breach of its contractual obligations under this agreement, if that one Party fails to remedy such material breach within thirty (30) days after the date of a registered letter of the other Party describing such a breach.  This obligation to serve a notice on the one Party is only required for breaches which can be remedied.  A breach which by itself is not material may be considered material if, in combination with other breaches or because of its recurrence, it makes the continuance of this agreement impossible or risky for the other Party, or 

· one Party has been unable to perform its obligations under this agreement for a period of thirty (30) consecutive days or for periods aggregating sixty (60) days in any one year period, if the non-performance of the obligations is due to an event of force majeure as indicated under section 23.

19.2.
For the purposes of this section 19.1., it is expressly agreed that such breach of contractual obligations will include, without limitation : 

· non-observance or any violation whatsoever of section 8;

· non-observance of the confidentiality obligations of the Distributor under section 12;

· non-observance by the Distributor of its non-competition obligations under section 13;

· non-observance by the Distributor of its obligations with respect to the intellectual property rights of Yamatake under section 14;

· the failure of the Distributor to make any payment to Yamatake when due, upon a ten (10) days written notice by Yamatake, unless such payment is received by Yamatake within such ten day period;

· the non-observance of the obligations under the commercial policy described in section 17;

· the liquidation or winding up of a Party, the receivership of a Party without authorisation to continue its activities, sale by the Court, suspension by a Party of the payment of its due debts or the announcement of its intention to do so or the inability of a Party to meet its obligations under this agreement or any other agreement;

· the Distributor's merger with, acquisition by or of, or reorganisation into another entity, in whole or in part, or generally any change of control which Yamatake considers, in its sole discretion, to be detrimental to its interests.  

19.3.
In case of early termination by one Party under this section, that one terminating Party's right to claim compensation for the damages caused by the termination or for any other prejudice is not affected.  This section does not affect section 16.

20.
Consequences of termination for whatever cause 

On termination of this agreement for whatever cause : 

20.1.
The Distributor must immediately render all information and documentation mentioned under section 6.1 of this agreement, and the Distributor must immediately cease to represent itself as distributor of Yamatake.  

20.2.
The Distributor will immediately give an overview of all outstanding and ongoing negotiations and transactions with Customers in the Territory.

20.3.
All amounts which the Distributor owes or will owe to Yamatake under this agreement, will become immediately due.  

20.4.
Yamatake may, but has no obligation in that respect, choose to repurchase the inventory of Products held by the Distributor.  Yamatake must in no event repurchase Products which are not in good condition at the time of the termination or at the time of the repurchase.  Yamatake must not offer a Price which is higher than the Price paid by the Distributor.  The cost of carriage, insurance, duties and importation charges with respect to such repurchase will be borne by the Distributor.  

21.
Governing law / jurisdiction

21.1.
The validity, construction and performance of this agreement will be governed by the laws of Belgium, without regard to any conflict of laws provisions or any distribution provisions that solely apply to the Belgian territory. 

21.2.
All disputes arising out of or in connection with this agreement will be finally settled under the Rules of Arbitration of the International Chamber of Commerce, edition 1998, by three (3) arbitrators appointed in accordance with the said Rules.  

The place of the arbitration will be Brussels, Belgium, and the arbitration will be conducted in the English language.   

This arbitration clause does not prevent the Parties from seeking conservatory measures or injunctive relief before the relevant courts, if, in the reasonable belief of such Party, the requested measure or relief is essential for the safeguarding of its legitimate interests under this agreement. 

21.3.
For claims based on unpaid invoices, Yamatake may choose not to bring such claim to arbitration, in which case he has the option to bring such claim before the courts of his own registered office or the courts of the registered offices of the Distributor.  

22.
Miscellaneous

22.1.
Any notices or communications under this agreement or in connection herewith shall be in writing and forwarded by registered mail to the addresses set forth on the front page of this agreement, or shall be forwarded against receipt, unless otherwise stated in this agreement. 

Such notice or communication shall be deemed to have been given three business days after the same is mailed, or immediately after the delivery against receipt.  The Parties may change their addresses by notice to the other Parties in accordance with this section.

22.2.
The descriptive words or phrases at the head of the various articles and sections hereof are inserted only as a matter of convenience and for reference.  They are in no way intended to be a part of this agreement or in no way define, limit or describe the scope or intent of the particular article or section to which they refer.

22.3.
No Party to this agreement will be deemed to have waived any rights arising out of this agreement or out of any default or breach hereunder, unless such Party executes the waiver in writing in accordance with section 22.1.

If a Party waives any right arising out of this agreement or out of any default or breach of another Party in accordance with the present section, such waiver shall not be construed to constitute a waiver of any other right arising out of this agreement or out of the default or breach of another Party, even if the latter is similar to the prior.

22.4.
If any covenant provided in this agreement should be unenforceable or contrary to mandatory law, then such covenant shall be ineffective only to the extent of such unenforceability or invalidity and shall in no way effect the enforceability or validity of the remainder of such provision or covenant nor of the other provisions or covenants of this agreement.

22.5.
This agreement supersedes all prior letters, representations, warranties, or agreements relating to the subject matter of this agreement and no variation of this agreement shall be effective unless in writing and signed by or on behalf of each of the Parties.

23.
Force Majeure

Neither Party will be liable in any way for failure or delay in performing his obligations under this agreement, other than obligations to pay money, when such failure or delay is due to force majeure or an act of god, including war or warlike conditions, insurrection, riots or other civil commotion, blockade, international sanctions or embargo, serious accidents, fire, flood, strikes or lock-outs, transport interruptions, breakage of machinery, non-performance by Yamatake's subcontractors, suppliers or providers of their respective obligations or failure of software or hardware of said parties, death or serious illness of key personnel, government intervention, or any other cause that was unforseeable at the time of signing this agreement, and that is beyond the Party's reasonable control.  This does not affect section 5.4.
If any force majeure situation occurs, the Party that is the victim of such situation will immediately notify the other Party in writing, describing the situation, the possible consequences, and the prospects of continuing performance under this agreement.  The Party which is the victim of a force majeure situation will take all reasonable steps to avoid or remove the cause of the non-performance and will  continue performance under this agreement as soon as such cause is removed. 

[24.
After sales assistance
24.1.
The Distributor is responsible for after sales assistance to Customers which request the Distributor to provide such service.  

The Distributor will use its best efforts to provide such after sales services and will make all required investments in order to provide such after sales services to Customers under standards of good workmanship.  

24.2.
The Distributor will indemnify Yamatake against all claims by customers or third parties with respect to such after sales services supplied by the Distributor to a Customer.  

24.3.
Yamatake has the capacity and experience to also supply after sales services directly to Customers.  The Distributor acknowledges that Yamatake may provide such after sales services to Customers on the request of such Customers, without any indemnity being due to the Distributor. ] 

Signed in two original copies, of which each Party acknowledges having received one.

On [DATE], at [PLACE]

Yamatake 






the Distributor 

________________________________



_____________________________
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Schedule 1
Products 
The PRODUCTS are defined as: 

	Name
	Model Number
	Price (FCA Brussels) EURO

	Gas Chromatograph
	HGC303
	

	
	HMU303
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