DISTRIBUTORSHIP AGREEMENT


This Agreement, entered into as of the 1st day of January, 2002 by and between: 

Yamatake Corporation, a company organized under the laws of Japan, having its principal place of business at 12-19, Shibuya 2 chome, Shibuya-ku, Tokyo 150, Japan ("YAMATAKE"),

and

ESCO Kuwait Est., a company organized under the laws of Kuwait, having its principal place of business at Hawalli-Tunis St. Al-Ragum Bldg. P.O. Box 44400, Hawalli, 32058, Hawalli, Kuwait ("DISTRIBUTOR"),
WITNESS THAT:


DISTRIBUTOR desires to market in the territory (as defined in Annex A attached hereto and made an integral part hereof) (the "TERRITORY"), certain products marketed by YAMATAKE (as defined in Annex B attached hereto and made an integral part hereof) (the "PRODUCTS");

YAMATAKE desires to appoint DISTRIBUTOR as a non-exclusive distributor in the TERRITORY for the PRODUCTS;


In consideration of the mutual promises contained herein, the parties agree as follows:

ARTICLE 1 - TERM OF AGREEMENT


1.01
This Agreement becomes effective as of the date written above when it has been duly executed by YAMATAKE and DISTRIBUTOR.  It shall continue in full force and effect for a term of one (1) year.  

ARTICLE 2 - APPOINTMENT OF DISTRIBUTOR


2.01
YAMATAKE hereby appoints DISTRIBUTOR, and DISTRIBUTOR hereby accepts such appointment, as YAMATAKE'S non-exclusive distributor for marketing and selling the PRODUCTS in the TERRITORY in accordance with the terms and conditions of this Agreement.  YAMATAKE retains the right to sell the PRODUCTS directly or indirectly to customers within the TERRITORY.

ARTICLE 3 - DUTIES OF DISTRIBUTOR


In addition to all other duties set forth elsewhere in this Agreement, DISTRIBUTOR shall have the following obligations:


3.01
Staffing.  DISTRIBUTOR shall maintain adequate experienced sales, repair, installation and application engineering personnel reasonably necessary to carry out  the obligations of DISTRIBUTOR under this Agreement, and shall fully train said personnel with respect to all pertinent aspects of the PRODUCTS.


3.02
Solicitation of Orders.  DISTRIBUTOR shall extend its best efforts to solicit orders for the PRODUCTS and to sell the PRODUCTS for delivery to customers within the TERRITORY.


3.03
Advertising.  DISTRIBUTOR shall conduct a reasonable amount of advertising, participate in relevant trade exhibitions and provide merchandising materials, including catalogs in local language(s), in order to promote the sale of the PRODUCTS in the TERRITORY.  The entire cost of such advertising activities shall be paid by DISTRIBUTOR, unless otherwise agreed to in writing by YAMATAKE.


3.04
Maintenance of Inventory.  At all times during the term of this Agreement, DISTRIBUTOR shall maintain adequate inventory of the PRODUCTS to serve the market for the PRODUCTS within the TERRITORY.


3.05
Sales Facilities, Data and Inquiries.

DISTRIBUTOR shall maintain adequate facilities to assure prompt handling of inquiries, orders and shipments.  DISTRIBUTOR shall at all times maintain sales data on the PRODUCTS, including price lists, catalogs, technical bulletin files, customer lists and sales and financial report concerning its sales activities.  DISTRIBUTOR shall accept and service all sales inquiries with respect to the PRODUCTS relating to possible sales within the TERRITORY.


3.06
Spare Parts.  At all times during the term of this Agreement, DISTRIBUTOR shall maintain adequate inventory of spare parts as agreed between the parties in order to enable DISTRIBUTOR to perform repairs in a timely manner.


3.07
Restrictions on Sales.  DISTRIBUTOR shall not solicit orders nor make any sale or delivery of the PRODUCTS for use outside the TERRITORY, unless otherwise requested to do so by YAMATAKE.


3.08
Information and Reports.  At YAMATAKE's request, DISTRIBUTOR shall submit to YAMATAKE periodic market analysis information and reports on its activities, but not more frequently than semi-annually.


3.09
No Representations.  DISTRIBUTOR shall not make any representations or give any warranties in respect of the PRODUCTS except those contained in any literature and publicity material published or supplied by YAMATAKE or such other representations or warranties as are expressly approved by YAMATAKE in writing.


3.10
Indemnification.  DISTRIBUTOR shall indemnify YAMATAKE in respect of third party claims arising from any breach of the Agreement on the part of DISTRIBUTOR.


3.11
Infringement of Intellectual Property.  DISTRIBUTOR shall promptly inform YAMATAKE of any actual or suspected infringement of YAMATAKE’s trademarks, copyright or other intellectual property in the TERRITORY and at YAMATAKE’s request, to do all such things as may be reasonably required to assist YAMATAKE in taking proceedings in relation to any such infringement.


3.12
YAMATAKE’s trademarks.  DISTRIBUTOR shall not remove YAMATAKE’s trademarks from the PRODUCTS or their packaging.

ARTICLE 4 - DUTIES OF YAMATAKE


In addition to all other duties set forth elsewhere in this Agreement, YAMATAKE shall have the following obligations:


4.01
Training of DISTRIBUTOR Personnel.  YAMATAKE shall permit a reasonable number of DISTRIBUTOR personnel to attend marketing, service and other training programs conducted or arranged by YAMATAKE.  The number of trainees, dates, period of training and other matters concerning such training shall be mutually discussed and determined in advance between DISTRIBUTOR and YAMATAKE.  Any and all costs of such training, including air fares, hotel accommodations and cost of interpreters, where necessary, shall be borne by DISTRIBUTOR.  All training shall be conducted in the English language or as otherwise mutually agreed and DISTRIBUTOR shall ensure that all of its personnel attending such training shall have a sufficient command of the English language or such other mutually agreed language.  Any costs of interpretation shall be borne by DISTRIBUTOR.


4.02
Promotional and Technical Materials.  YAMATAKE shall provide DISTRIBUTOR with a reasonable quantity of advertising, sales promotion and technical materials available to YAMATAKE free of charge.  YAMATAKE shall permit DISTRIBUTOR to use, reproduce and/or translate such materials in connection with the sales and promotion of the PRODUCTS in the TERRITORY.  DISTRIBUTOR shall bear any and all costs of translation and reproduction of such materials.  

4.03 Sales Inquiries.  YAMATAKE shall communicate to DISTRIBUTOR all sales inquiries for the PRODUCTS received directly by YAMATAKE from DISTRIBUTOR's customers in the TERRITORY.
ARTICLE 5 - PRICE 


5.01
Transfer price of the PRODUCTS from YAMATAKE to DISTRIBUTOR shall be determined by YAMATAKE’s price lists and discount schedules.


5.02
YAMATAKE may change its price lists and discount schedules annually.  All quotations then outstanding from YAMATAKE for the PRODUCTS shall remain valid for a period of ninety (90) days from the date of each such quotation unless otherwise agreed upon between the parties.  

ARTICLE 6 - PURCHASE ORDERS


6.01
The terms of this Article 6 shall apply to purchase orders for the PRODUCTS issued by DISTRIBUTOR and/or DISTRIBUTOR's customers.  Such purchase orders for the PRODUCTS shall be submitted to YAMATAKE and are subject to acceptance by YAMATAKE.  Each purchase order shall include:

(i)
Identification of the PRODUCTS ordered (full product number and description);

(ii)
Quantity to be purchased;

(iii)
Price of the PRODUCTS ordered;

(iv)
Requested delivery dates; and

(v)
Shipping instructions

6.03
Subject to Article 6 hereof, accepted purchase orders shall not be modified, rescheduled or canceled except by written agreement of YAMATAKE.  All purchase orders issued under this Agreement shall be subject solely to the terms and conditions hereof and to the additional terms and conditions of YAMATAKE, including any amendments thereto as may be otherwise agreed on a case-by-case basis by YAMATAKE and DISTRIBUTOR.

ARTICLE 7 - DELIVERY


7.01
All PRODUCTS ordered and shipped to end user or DISTRIBUTOR shall be shipped FCA Tokyo, as defined by INCOTERMS, 2000 edition, unless otherwise agreed upon in writing.


7.02
DISTRIBUTOR shall notify YAMATAKE of any non-delivery or of the existence of any order shortage or discrepancy within thirty (30) working days after the date of air waybill or sixty (60) days after the date of the Bill of Lading, whichever is sooner.  If YAMATAKE is responsible, YAMATAKE shall correct such non-delivery, shortage or discrepancy by delivering substitute products CIP. DISTRIBUTOR-designated premises.


7.03
DISTRIBUTOR shall give sufficient notice to YAMATAKE to allow YAMATAKE to comply with any special packaging request of DISTRIBUTOR.  DISTRIBUTOR shall bear all cost of fulfilling such requests.  In such event, YAMATAKE shall comply with such request to the extent such compliance is practically possible for YAMATAKE.


7.04
If the DISTRIBUTOR submits a written request for cancellation of an accepted purchase order for standard PRODUCTS less than sixty (60) days prior to the scheduled shipment date, and YAMATAKE accepts such cancellation request, DISTRIBUTOR shall pay to YAMATAKE the standard cancellation charges normally assessed by YAMATAKE.


7.05
Unless otherwise agreed in advance in writing, written requests by DISTRIBUTOR for cancellation of any accepted purchase order for customized or special PRODUCTS shall be accepted only if YAMATAKE and DISTRIBUTOR agree in writing with respect to the cancellation charge to be paid by DISTRIBUTOR within sixty (60) days following the initiation of the discussion concerning said cancellation charge.  In the absence of such agreement, the customized or special PRODUCTS shall be shipped and paid for as scheduled.

ARTICLE 8 - DIRECT AND INDIRECT SALES


8.01
In the case of the PRODUCTS that are sold by DISTRIBUTOR but are shipped and invoiced directly by YAMATAKE to a customer of DISTRIBUTOR in the TERRITORY, YAMATAKE shall pay DISTRIBUTOR the difference between the price invoiced to the customer (net of any shipping, packaging, duties, taxes, insurance and similar charges or expenses) and the price which would have been charged by YAMATAKE to DISTRIBUTOR had the PRODUCTS been invoiced and shipped directly to DISTRIBUTOR, less applicable handling charges.  Such amount shall be paid to DISTRIBUTOR by YAMATAKE within thirty (30) days after receipt of payment by YAMATAKE of the related amount invoiced to DISTRIBUTOR's customer.


8.02
Notwithstanding paragraph 8.01 above, no fee or compensation whatsoever shall be earned by DISTRIBUTOR on direct sales of the PRODUCTS sold by YAMATAKE to customers within the TERRITORY unless specifically agreed to in writing prior to sale.


8.03
When the PRODUCT is sold directly by YAMATAKE at outside or inside the TERRITORY for use or installation in the TERRITORY as a result of the following sales support of DISTRIBUTOR, YAMATAKE shall pay DISTRIBUTOR a sales commission, the rate of which are separately set forth by YAMATAKE or agreed in writing between the parties.

a)
technical discussions or meetings with customer for the PRODUCTS

b)
product demonstrations

c)
preparation of specifications and drawings, or quotations for the PRODUCTS

d)
other efforts to induce a preference for YAMATAKE


Such commission shall be paid to DISTRIBUTOR by YAMATAKE within thirty (30) days after receipt by YAMATAKE of payment for such PRODUCT.

ARTICLE 9 - PAYMENT


9.01
Payment for the PRODUCTS sold to DISTRIBUTOR and the PRODUCTS shipped and invoiced directly to DISTRIBUTOR's customers shall be pursuant to advance payment or a confirmed irrevocable letter of credit payable at sight drawn on a prime bank designated by YAMATAKE.  Such letter of credit shall be valid for not less than six (6) months, after receipt by YAMATAKE, and must be received by YAMATAKE at least thirty (30) days prior to the estimated shipment date.  At YAMATAKE's sole option, other credit terms may be extended on specific sales.  All payments shall be in US Dollars unless otherwise specified in writing by YAMATAKE.  Should DISTRIBUTOR fail to make payment on the date due, interest on the related invoice amount shall be due and payable to YAMATAKE at the then current maximum bank rates.

ARTICLE 10 - PRODUCT CHANGES


10.01
YAMATAKE is entitled, at its sole discretion and at any time, to make additions, deletions and changes in the PRODUCTS.


10.02
Any such addition, deletion or change shall be effective immediately after YAMATAKE provides DISTRIBUTOR with a written notice to that effect.  Upon receipt of written notice, DISTRIBUTOR shall immediately notify YAMATAKE of DISTRIBUTOR's quotations to its customer outstanding on the notice date.  With respect to those PRODUCTS already included in DISTRIBUTOR's outstanding quotations as of the date of such notice, any addition, deletion or change shall become effective ninety (90) days after YAMATAKE's notice.

ARTICLE 11 - PRODUCT WARRANTY - WARRANTY SERVICE


11.01
YAMATAKE warrants to DISTRIBUTOR that the PRODUCTS manufactured by YAMATAKE, including standard and non-standard PRODUCT tools and PRODUCT test equipment delivered hereunder, shall be free from defects in material and workmanship.  Specific handling of warranty claims shall be subject to normal practices of YAMATAKE.  YAMATAKE shall give DISTRIBUTOR the benefit of whatever warranty YAMATAKE receives with respect to the PRODUCTS manufactured by a third party, but the scope of such warranty shall be limited to that granted to YAMATAKE by such third party.  The warranty period for the PRODUCTS is eighteen (18) months after the delivery of such PRODUCTS by YAMATAKE to DISTRIBUTOR, unless otherwise agreed upon in writing.


11.02
DISTRIBUTOR shall service all PRODUCTS sold to DISTRIBUTOR or DISTRIBUTOR's customers within the TERRITORY in accordance with the terms of the warranty pursuant to which such PRODUCTS were sold.  Such warranty service and replacement of PRODUCTS shall be performed at the sole expense of DISTRIBUTOR.


11.03
If at any time DISTRIBUTOR is the only distributor of the PRODUCTS within the TERRITORY, or whenever YAMATAKE shall designate DISTRIBUTOR as responsible for warranty and maintenance services, DISTRIBUTOR shall service all PRODUCTS sold or installed in the TERRITORY for parties other than DISTRIBUTOR or DISTRIBUTOR's customers, in accordance with the terms of the warranty pursuant to which such PRODUCTS were sold.


11.04
YAMATAKE shall reimburse DISTRIBUTOR for such warranty services and replacement of PRODUCTS for the sale of which DISTRIBUTOR received no compensation.  Such reimbursement by YAMATAKE shall be limited to the actual reasonable cost of the warranty service or replacement, after YAMATAKE has approved, in writing, the performance of such service or replacement by DISTRIBUTOR.  Such maintenance services shall be provided by DISTRIBUTOR at prices no higher than those charged by DISTRIBUTOR to its customers.


11.05
If, however, DISTRIBUTOR has received compensation for warranty service or replacement of such PRODUCTS at the time of their sale, such warranty service or replacement shall be performed at the sole expense of DISTRIBUTOR.

ARTICLE 12 - PATENTS AND TRADEMARKS


12.01
No rights are granted hereunder to DISTRIBUTOR under any patents or trademarks except as are incidental only to the sale of the PRODUCTS by DISTRIBUTOR and the right to use such PRODUCTS by DISTRIBUTOR's customers.


12.02
Whenever DISTRIBUTOR shall make reference to its relationship with YAMATAKE, whether in advertising or otherwise, DISTRIBUTOR shall describe its relationship only as a distributor of the PRODUCTS.  Any other use by DISTRIBUTOR of YAMATAKE tradename and/or trademark or any other tradenames or trademarks associated with the PRODUCTS must be previously approved in writing by a duly authorized officer of YAMATAKE.  DISTRIBUTOR shall not use any "YAMATAKE" or other PRODUCT names and/or trademarks or any variation thereof, alone or in combination with other words, in connection with any PRODUCT which has not been supplied by YAMATAKE.


12.03
YAMATAKE shall, at its own expense, defend any suit that may be instituted against DISTRIBUTOR and DISTRIBUTOR's customers for any alleged infringement of any patent, trademark or copyright in the TERRITORY related to the PRODUCTS, provided that:

(i)
such alleged infringement does not arise from the unauthorized use of such PRODUCTS as a part of or in combination with any other devices or parts;

(ii)
DISTRIBUTOR and its customer give YAMATAKE immediate notice in writing of any such suit and permit YAMATAKE through counsel of its choice to answer the charge of infringement and defend such suit; and

(iii)
DISTRIBUTOR and its customer give YAMATAKE all the needed information, assistance and authority, at YAMATAKE's expense to enable YAMATAKE to defend such suit.

DISTRIBUTOR shall immediately cease marketing and selling the PRODUCTS in question if YAMATAKE so decides and notifies to DISTRIBUTOR in writing.

In the case of a final award of damages in any such suit, YAMATAKE shall pay such award, but shall not be responsible for any settlement made without its prior written consent.


12.04
THIS ARTICLE 12 STATES YAMATAKE'S TOTAL RESPONSIBILITY AND LIABILITY, AND DISTRIBUTOR'S SOLE REMEDY, FOR ANY ACTUAL OR ALLEGED INFRINGEMENT OF ANY PATENT, TRADEMARK OR COPYRIGHT BY ANY PRODUCTS DELIVERED HEREUNDER OR ANY PART THEREOF.  THIS ARTICLE 12 IS IN LIEU OF AND REPLACES ANY OTHER EXPRESS, IMPLIED OR STATUTORY WARRANTY AGAINST INFRINGEMENT.  IN NO EVENT SHALL YAMATAKE BE LIABLE FOR ANY INDIRECT, SPECIAL INCIDENTAL OR CONSEQUENTIAL DAMAGES RESULTING FROM ANY SUCH INFRINGEMENT.

ARTICLE 13 - COMPETITION


13.01
DISTRIBUTOR, its officers, agents, servants or employees shall not, at any time during the term of this Agreement, directly or indirectly, be employed by, or become associated in any capacity (including but not limited to, that of agent) with any person, firm or corporation competing with or setting up to compete with YAMATAKE in the TERRITORY in the manufacture or sales of goods similar to the PRODUCTS, nor shall DISTRIBUTOR, its officers, agents, servants or employees compete with YAMATAKE in the manufacture or sales of similar goods in the TERRITORY.  DISTRIBUTOR shall secure appropriate written assurances from its officers, agents, servants and employees to the effect that they shall not breach any provisions of this Article 13.

ARTICLE 14 - EXCUSE OF PERFORMANCE


14.01
If either party shall be rendered wholly or partly unable to carry out its obligations under this Agreement by reason of causes beyond its control, including but not limited to fire, flood, explosion, action of the elements, acts of God, accidents, epidemics, strikes, lockouts, or other labor trouble or shortage, inability to obtain, or shortage of material, equipment or transportation, insurrection, riots or other civil commotion, war, enemy action, acts, demands or requirements of the governments in any state or by other cause which it could not reasonably be expected to avoid, then the performance of the obligations of either party, shall be excused during the continuance of any inability so caused, but such inability shall as far as possible be remedied with all reasonable promptness.  However, notwithstanding the above, excuse of performance shall not apply to the payment or monies due and owing from one party to the other.

ARTICLE 15 - GOVERNING LANGUAGE


15.01
The official text of this Agreement shall be in the English language and any interpretation or construction of this Agreement shall be based thereon.

ARTICLE 16 - RELATIONSHIP OF THE PARTIES


16.01
Each party shall act as an independent contractor.  This Agreement does not make either party the employee, agent or legal representative of the other.

ARTICLE 17 - CONFIDENTIALITY


17.01
Neither party, its officers, directors, agents, servants or employees shall, during the term of this Agreement and for seven (7) years thereafter, disclose in any manner to any person, firm or corporation, any knowledge or information pertaining to the conduct or details of processes, formulas, machinery, devices, products and components used by either party in carrying on its own business.  Each party shall require each of its employees, representatives and agents to whom such knowledge or information is made available to observe the party's obligations under this Agreement.

ARTICLE 18 - LIMITATION OF LIABILITY


18.01
EXCEPT AS OTHERWISE PROVIDED IN THE AGREEMENT, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES IN CONNECTION WITH OR ARISING OUT OF THE PURCHASE OR USE OF ANY PRODUCTS, OR PARTS OR SERVICES RELATED TO SUCH PRODUCTS, PROVIDED FOR UNDER THIS AGREEMENT, OR THE TERMINATION, EXPIRATION, NON-RENEWAL, PERFORMANCE OR NON-PERFORMANCE OF THIS AGREEMENT, SUCH AS, BUT NOT LIMITED TO, LOSS OF ANTICIPATED PROFITS OR OTHER ECONOMIC LOSS.

ARTICLE 19 - OTHER WARRANTIES BY DISTRIBUTOR


19.01
DISTRIBUTOR represents and warrants that it is a company duly incorporated, organized and existing in accordance with the laws of the TERRITORY and that it has the legal capacity required to execute this Agreement.


19.02
DISTRIBUTOR warrants and covenants that there are no outstanding obligations or agreements, either written, oral or implied, inconsistent with this Agreement, nor shall DISTRIBUTOR assume or enter into such obligations or agreement during the term of this Agreement.

ARTICLE 20 - ASSIGNMENT OF AGREEMENT BY DISTRIBUTOR


20.01
This Agreement is not assignable, in whole or in part, by DISTRIBUTOR, whether by way of assignment, operation of law or otherwise, without the prior written consent of YAMATAKE.  Any attempted assignment or transfer by DISTRIBUTOR without such consent shall, at YAMATAKE's option, be considered void and immediately terminate this Agreement.


20.02
Transfer of a controlling interest in DISTRIBUTOR to a party not in control at the time of the execution of this Agreement shall be deemed an assignment of this Agreement for purposes of the restrictions set forth in this Article 20.

ARTICLE 21 - ASSIGNMENT BY YAMATAKE


21.01
YAMATAKE may assign or delegate the performance of part of all of its obligations under this Agreement to one or more of its affiliated companies upon written notice to DISTRIBUTOR, and to any other party with the prior written consent of DISTRIBUTOR.

ARTICLE 22 - NO DISPARAGEMENT


22.01
DISTRIBUTOR shall not in any way, directly or indirectly, disparage the PRODUCTS and/or YAMATAKE or any other products marketed by YAMATAKE.

ARTICLE 23 - WAIVERS AND AMENDMENTS


23.01
No failure or delay by either party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial waiver thereof include any other or further exercise thereof or the exercise of any other right, power or privilege.


23.02
Unless otherwise provided herein, this Agreement may not be changed, waived, discharged, or terminated orally, except by a written document signed by duly authorized officers of the parties.

ARTICLE 24 - EXPORT CONTROL LAWS AND REGULATIONS


24.01
YAMATAKE and DISTRIBUTOR understand and agree that they are subject to all applicable laws and regulations of the United States of America ("U.S."), Japan, TERRITORY and any other applicable jurisdiction with respect to the export and use of the PRODUCTS, services and/or technology sourced from the U.S., Japan, TERRITORY or any other applicable jurisdiction.  YAMATAKE and DISTRIBUTOR shall comply in all respects with such laws and regulations insofar as they may apply to their performance under this Agreement.  Without limiting the generality of the foregoing, DISTRIBUTOR shall not sell, reexport, deliver, retransfer the PRODUCTS, service or technology, directly or indirectly, to any entity related to military nor the design, development, production, stockpiling or use of chemical, biological or nuclear weapons or missiles.

ARTICLE 25 - COMMERCIAL POLICY


25.01
Each of the parties hereto agrees that it will not, in connection with this Agreement or its performance hereunder, directly or indirectly offer, pay, promise to pay or authorize the payment of any money or thing of value to any government official or to any person, while knowing or having reason to know that all or a portion of such money or thing of value will be offered, given or promised, directly or indirectly, to a government official for the purpose of: (i) influencing any act or decision of such government official, including a decision to fail to perform his official functions, or (ii) inducing such government official to use his influence with any government or instrumentality thereof to affect or influence any act or decision of such government or instrumentality, in order to assist YAMATAKE or DISTRIBUTOR in obtaining or retaining business, or directing business to any other party.


25.02
As used in this Article 25, the term "government official" means any officer or employee of any foreign government or any department, agency, instrumentality or wholly-owned corporation thereof, or any person acting in an official capacity for or on behalf of any such government or department, agency, instrumentality or wholly-owned corporation thereof, or any candidate for political office.


25.03
DISTRIBUTOR agrees to notify YAMATAKE immediately of any extortive solicitation, demand or other request for anything of value, by or on behalf of any government official or employee of any government and directed to itself or to YAMATAKE and related to the sale and/or service of the PRODUCTS in the TERRITORY.

ARTICLE 26 - TERMINATION


26.01
This Agreement shall immediately terminate upon written notice by either party to the other party, without the necessity of prior advance notice, in the event of : (i) such other party's voluntary or involuntary bankruptcy or insolvency, (ii) such other party making an assignment for the benefit of creditors, or (iii) a petition having been filed against such other party under a bankruptcy law, any other law for relief of debtors, or other law similar in purpose or effect, the effect of which is to cause such purpose or effect, the effect of which is to cause such other party to have its business effectively discontinued.


26.02
If either party to this Agreement should breach any material obligation herein, the complaining party may at its option give written notice to the defaulting party specifying the respect in which such party has breached the Agreement.  In the event that such breach is not remedied within thirty (30) days after receipt of such notice, the complaining party may, by written notice to the defaulting party, terminate this Agreement effective immediately.

ARTICLE 27 - DUTIES OF PARTIES UPON TERMINATION


27.01
Upon termination of this Agreement, each party shall perform all obligations incurred prior to the effective date of such termination and all indebtedness of each party to the other incurred pursuant to this Agreement shall become immediately payable.


27.02
In the event of termination of this Agreement, but at YAMATAKE's sole discretion, YAMATAKE may repurchase, within six (6) months after such termination, all PRODUCTS which are unsold in the hands of DISTRIBUTOR in good condition at the time of such termination at the price equal to that paid by DISTRIBUTOR together with the cost of carriage, insurance, duties and importation charges thereupon paid by DISTRIBUTOR.


27.03
Neither YAMATAKE nor DISTRIBUTOR shall be liable to the other for damages of any kind resulting from, or caused by, said termination including, but not limited to, damages related to losses through commitments on obligations or leases, loss of investment, or present or prospective profits, inability to meet obligations, or any other causes or reasons whatsoever.

ARTICLE 28 - NOTICES


28.01
Any notice required or permitted to be given by either party to the other shall be in writing and shall be deemed to have been effectively given only if written in the English language and either when delivered to an officer of the other party hereto at such party's address set forth above, or at such other address as shall hereafter be designated in writing by such party, or when sent to such address by registered mail, postage prepaid.  When a notice is given by any other means, it shall be effective only upon actual receipt by an officer of the party hereto for which it is intended.

ARTICLE 29 - ARBITRATION


29.01
All disputes, controversies or differences which may arise between the parties, out of or in relation to or in connection with this Agreement, or for the breach thereof, which cannot be resolved between or among the parties shall be finally settled by arbitration in accordance with the Rules of Conciliation and Arbitration of the International Chamber of Commerce by three (3) arbitrators.  Each party shall appoint one arbitrator of its choosing, and the two arbitrators thus selected shall appoint the third arbitrator, who may not be a national of Kuwait or Japan.  Such arbitration shall be held in the English language in Singapore.  Either party may seek injunctive relief to maintain the status quo pending receipt of the arbitral award.


29.02
In order to decide upon the validity, construction, performance or termination of this Agreement, the arbitrators shall be bound by the contractual obligations of the parties.  The arbitrators will determine their jurisdiction over persons and subject matter if such jurisdiction is challenged by one of the parties.


29.03
The award of the arbitrators shall:

(i)
be rendered in writing, state the grounds on which the arbitrators base it and determine how the costs of arbitration shall be borne; the expenses of any party in the defense of its interests shall be borne by such party;

(ii)
be dated and notified to the parties by registered mail, return receipt requested, within eight (8) days from its date;

(iii)
be carried out voluntarily and without delay, and, failing this, be made enforceable through either party resorting to a competent court of any jurisdiction; and

(iv)
be final and not subject to appeal before any court, nor other jurisdiction nor any authority.


29.04
Judgment upon the award may be entered in any court having jurisdiction, or application may be made to such court for a judicial acceptance of the award and an order of enforcement, as the case may be.

ARTICLE 30 - GOVERNING LAW


30.01
The laws of Japan shall govern in all respects as to the validity, interpretation, construction and enforcement of this Agreement.

ARTICLE 31 - GOVERNMENTAL APPROVALS


31.01
DISTRIBUTOR shall be responsible for and take all necessary steps to obtain any approval of this Agreement required under the laws, regulations or practices of the TERRITORY.  Such approval shall be strictly and specifically limited to the role of DISTRIBUTOR as the agent for the sale of the PRODUCTS in the TERRITORY.

31.02
DISTRIBUTOR shall only register or attempt to register this Agreement with the relevant governmental authorities of the TERRITORY if registration is a legal requirement to enable DISTRIBUTOR to perform its obligations under this Agreement.

ARTICLE 32 - ENTIRE AGREEMENT


32.01
The making, execution and delivery of this Agreement by DISTRIBUTOR have been induced by no representations, statements, warranties or agreements other than those herein expressed.


32.02
This Agreement is the entire agreement between the parties and supersedes and shall be substituted for each and every agreement with respect to distribution of the PRODUCTS, whether written, oral or otherwise in effect between DISTRIBUTOR and YAMATAKE.


IN WITNESS WHEREOF, the parties hereto have caused this Agreement signed the day first above written.

YAMATAKE CORPORATION
DISTRIBUTOR

___________________________
___________________________

Name : Jiro Iida 
Name :  

Title: 
Director, Industrial Systems Dept.　 
Title:   

International Business Division
Date :
28th December, 2001
Date :        , 2001

Annex A

TERRITORY

Kuwait

Annex B
Description of the PRODUCTS

-Industrial-DEO DCS equipment

-A-MC/PM100 Controllers equipment

-Smart electronic pressure transmitters (S900 Series)

-Pneumatic pressure transmitters

-Temperature transmitters

-Indicating transmitters

-Level transmitters

-Auxiliary equipments (Transducers & converters, etc.)

-Electro Magnetic flowmeters

-Control valves and positioners

-Digital products (Digitronik line, Recorder, SystempaK)

-Miniature panel instruments (Vumatik line)

-Any other Yamatake Products discussed and agreed



