
SERVICES AGREEMENT
FOR YAMATAKE EUROPEAN

PARTS MANAGEMENT PROGRAM
YAMATAKE EUROPE N.V.

CONTELL ASSET SUPPORT B.V.

SERVICES AGREEMENT FOR 
YAMATAKE EUROPEAN PARTS MANAGEMENT PROGRAM

This AGREEMENT made on the 1st day of April, 2007, by and between:

Yamatake Europe N.V., a company organized under the laws of Belgium, having its principal place of business at Bosdellestraat 120/2, 1933 Sterrebeek, Belgium (hereinafter referred to as "YEU"); and

Contell Asset Support B.V., a company organized under the laws of The Netherlands, having its principal office of business at Transistorstraat 26, 1322 CE Almere, The Netherlands (hereinafter referred to as "CONTELL"),

WITNESSETH: That


WHEREAS, YEU provides its customers with services called “Parts Management Program” under an agreement with each customer;

WHEREAS, YEU wishes that CONTELL perform certain part of the services for YEU; and

WHEREAS, CONTELL is willing to perform such certain part of the services for YEU;
NOW, THEREFORE, in consideration of the mutual promises and covenants hereinafter set forth, the parties agree as follows:

1. DEFINITION

1.1 “Basic Services” shall mean the services defined in Section 1.8 below.

1.2 “Customer” shall mean YEU’s customer under the Parts Management Program (defined below).  The names of the Customers are as listed in Annex 2.

1.3 “Inspection Equipment” shall mean equipment as specified in Annex 1a, which is rented out to CONTELL for the purpose of performing the Services (defined below) by CONTELL.

1.4 “Optional Services” shall mean the services defined in Section 1.8 below.

1.5 “Parts” shall mean parts listed in Annex 1b, which shall be provided by YEU to be stocked at CONTELL and in certain cases stocked at the Customer site as prescribed in the PMP Agreement with each Customer.  The ownership of the Parts shall remain with YEU until they are delivered to the Customer.

1.6 “Parts Management Program” shall mean the program under which YEU provides services pursuant to the PMP Agreement (as defined below).

1.7 “PMP Agreement” shall mean an agreement entered into between YEU and the Customer.  A summary list of the PMP Agreements is attached in Annex 2.  Copies of the PMP Agreements executed between YEU and the Customers are attached in Annex 2a.

1.8 “Services” shall be as defined in Section 2, consisting of “Basic Services” and “Optional Services”.

1.9 “Technical Documents” shall mean YEU’s technical documents such as inspection manual provided to CONTELL for performance of the Services hereunder.  A list of the Technical Documents is attached in Annex 1d.  The contents of the Technical Documents may be updated or revised by YEU from time to time.

2.
SERVICES

A.  Basic Services

CONTELL shall perform the following services on the regular basis, maintaining communication with YEU and the Customer necessary for the implementation thereof:

(i) Arrangement for receipt and acceptance test of the Parts provided by YEU

When the Parts are provided by YEU to CONTELL (i) for the initial delivery for the Customer’s stock at the Customer site pursuant to the Parts Management Program, or (ii) for filling up a vacancy of the listed Parts in Annex 1b, CONTELL shall make necessary arrangements for its receipt of the Parts, including import procedures if requested by YEU, and thereafter conduct the appearance inspection.  If any missing or damaged Parts are found by such inspection, CONTELL shall immediately report to YEU.

(ii) Operation check for the Parts

CONTELL shall conduct an operation check for the Parts at CONTELL, using the Inspection Equipment and according to YEU’s instruction, to confirm the proper operation of the Parts:

(a) upon receipt by CONTELL of the Parts provided by YEU to fill up a vacancy of the listed Parts in Annex 1b;

(b) before shipment of the Parts to the Customer pursuant to supply services set forth in (iv) below; and

(c) on an annual basis for the Parts stocked at CONTELL and the Customer site; provided, however, that in case that the Parts are stocked at the Customer site under the Parts Management Program, CONTELL shall take back such Parts from the Customer, substituted with the operation-checked Parts, and conduct an operation check in the same manner as for the Parts stocked at CONTELL.

The result of the operation check shall be informed to YEU without delay.  In case any operation problem is detected, such problem shall be immediately reported to YEU.

(iii) Inventory check for the Parts

CONTELL shall maintain the Parts with due care and make best efforts to keep the Parts in good condition while they are stocked at CONTELL.  CONTELL shall conduct a physical inventory check of the Parts stocked at CONTELL once a year as directed by YEU.  In case that the Parts are stocked at the Customer site under the Parts Management Program as prescribed in the PMP Agreement, the physical inventory check shall be performed by CONTELL at the Customer site.  The result shall be informed to YEU in writing without delay.  If any Parts are found missing, CONTELL shall immediately report to YEU.

(iv) Supply services of the Parts stocked at CONTELL to the Customer


When the Customer requests CONTELL to deliver the Parts stocked at CONTELL, CONTELL shall complete the delivery of such Parts to the Customer within the time specified in the PMP Agreement with the Customer.  Unless otherwise prescribed in the PMP Agreement, all delivery charges between CONTELL and the Customer shall be paid by the Customer.

CONTELL shall keep a record of the delivered Parts including the Customer name, the Parts name and shipping date.


CONTELL shall inform YEU of its delivery of the Parts to the Customer before the close of the date of such delivery so that YEU may make arrangements to ship the Parts to CONTELL to replenish the listed Parts in Annex 1b.


At YEU’s request, the Parts returned from the Customer and found damaged shall be sent back to the place designated by YEU for repair or replacement.  CONTELL shall be responsible for export clearance of such Parts, if necessary.

B.  Optional Services

CONTELL shall perform the following services on a request basis of YEU:

(i) Dispatch-services of CONTELL’s engineer to the Customer site in order to support the Parts replacement or trouble shooting on the Customer’s systems at the Customer site

(ii) Procurement of parts or products requested by YEU and delivery thereof to the Customer

(iii) Any other services requested by YEU and accepted by CONTELL

3.
COMPENSATION
A.
Basic Services

The compensation for the Basic Services for each Customer shall be as set forth in Annex 2.

In addition to the above, for the supply services of Section 2 A(iv) performed on Saturday, Sunday and national holiday in the Netherlands, YEU shall pay to CONTELL the compensation calculated based on a time and material basis, using the Time and Material Table in Annex 1e.

B.
Optional Services

The compensation for the Optional Services shall be agreed upon by the parties on a case-by-case basis.

For the Optional Services to be performed by CONTELL on a time and material basis, the compensation shall be calculated in accordance with the Time and Material Table in Annex 1e.
For the procurement of parts or products set out in Section 2 B(ii), YEU shall pay to CONTELL a commission not exceeding ten percent (10%) of the total amount of the purchase price and the delivery cost of such procured parts or products.

4.
PAYMENT
All payments shall be made by telegraphic transfer in Euro unless otherwise agreed in writing by the parties.

A.
Basic Services

YEU shall pay for the Basic Services as set forth in Annex 2.

For the supply services of Section 2 A(iv) performed on Saturday, Sunday and national holiday in the Netherlands, YEU shall pay to CONTELL within sixty (60) days from the end of the month of invoicing; provided, that CONTELL shall issue an invoice for such supply services performed in the current month by the 10th day of the subsequent month.

B.
Optional Services

YEU shall pay for the Optional Services in an agreed-upon manner.

For the Optional Services performed by CONTELL on a time and material basis, YEU shall pay to CONTELL within sixty (60) days from the end of the month of invoicing unless otherwise agreed by the parties; provided, that CONTELL shall issue an invoice for such services performed in the current month by the 10th day of the subsequent month.

C. 
Other Expenses

All actual costs and expenses incurred by CONTELL for the delivery of the Parts back and forth between CONTELL and YEU shall be charged to YEU’s account.  In case of the delivery of the Parts from CONTELL to the Customer, CONTELL shall charge the costs and expenses for such delivery to the Customer’s account unless otherwise prescribed in the PMP Agreement or instructed by YEU.  Such costs and expenses shall include delivery fee, customs duties, VAT, or any other expenses arising out of or in connection with import or export of the Parts.

If such costs and expenses are paid by CONTELL on behalf of YEU at YEU’s request, YEU shall pay them within sixty (60) days from the end of the month of invoicing issued by CONTELL with sufficient evidence.

Notwithstanding the foregoing, the allocation of any costs and expenses incurred for the Optional Services shall be determined by the parties.

5.
DELIVERY OF PARTS TO CONTELL
YEU shall be responsible for the delivery of the Parts to CONTELL for the Services.

In case that such Parts are shipped from Japan to CONTELL, the delivery term shall be CIP Almere as defined by INOTERMS 2000 unless otherwise agreed upon in writing between the parties.

6. INVENTORY CHECK BY YEU

6.1
YEU shall have the right to conduct a physical inventory check of the Parts stocked and the Inspection Equipment held at CONTELL at least once a year at a time mutually agreed by the parties.

6.2
The following lists shall be prepared by one party to the other party (as indicated below) two (2) weeks prior to the date of physical inventory check by YEU, and verified by each party:

From YEU to CONTELL:

·  List of goods shipped by YEU to CONTELL during the most recent year

From CONTELL to YEU:

· List of the shipped goods from CONTELL to the Customer and/or YEU during the most recent year

· List of the existing Parts

· List of the existing Inspection Equipment

6.3
The physical inventory of the existing Parts and Inspection Equipment shall be cross-checked by both parties.

7 REPRESENTATION AND WARRANTY

7.1 CONTELL represents and warrants that:

(i)
CONTELL is a corporation duly organized, validly existing under the laws of the jurisdiction of its incorporation and has all requisite corporate or other power to execute this Agreement and to carry on its business as now being or as proposed to be conducted; and

(ii)
CONTELL has competence and level of expertise to fulfill its duties of the Services, and guarantees the workmanship and quality of such Services.  In case of any loss or damage of the Parts stocked and the Inspection Equipment held at CONTELL caused by its negligence or willful misconduct while kept in its facility, CONTELL shall replenish, repair or replace such Parts at its expense, or bear the cost to replenish, repair or replace them by YEU.

7.2
YEU represents and warrants that:

(i)
YEU is a corporation duly organized, validly existing under the laws of the jurisdiction of its incorporation and has all requisite corporate or other power to execute this Agreement and to carry on its business as now being or as proposed to be conducted.
(ii)
YEU makes best efforts for its prompt delivery of the Parts listed in Annex 1b to CONTELL.

8.
USE AND MAINTENANCE OF INSPECTION EQUIPMENT
8.1
YEU rents out to CONTELL and CONTELL rents from YEU the Inspection Equipment for the term of this Agreement.  

8.2
All Inspection Equipment shall be provided and installed by YEU, and all relating costs and expenses therefor shall be borne by YEU.

8.3
YEU warrants that it has title to the Inspection Equipment and shall extend to CONTELL no further than the right to use the same pursuant to the terms of this Agreement.  CONTELL shall keep the Inspection Equipment free from any and all liens and claims and shall do or permit no act or thing whereby YEU's title or right may be encumbered or impaired.  Upon expiration or termination of this Agreement, the Inspection Equipment shall be returned to YEU at YEU’s own expense within one month.

8.4
CONTELL shall use the Inspection Equipment only to perform the Services and shall keep the Inspection Equipment in secure.

8.5
YEU will keep the Inspection Equipment insured during the term hereof for its full insurable value against fire and theft, and CONTELL shall provide necessary support in the arrangement of such insurance by YEU.  
8.6
YEU may enter upon the place where the Inspection Equipment is located for the purpose of inspection at all reasonable times.

8.7
YEU shall remain responsible for the maintenance, repair and/or replacement of the Inspection Equipment.  CONTELL shall notify YEU forthwith if the Inspection Equipment should require maintenance, repair and/or replacement.  CONTELL shall support YEU to repair the Inspection Equipment in accordance with the Technical Documents or any other instruction or direction by YEU, however, CONTELL shall not repair or modify the Inspection Equipment by itself beyond any instruction of the Technical Documents or other manuals, without prior approval of YEU.  

8.8
The Inspection Equipment is and shall at all times remain the property of YEU.

9.
EXPORT CONTROL LAWS AND REGULATIONS
The parties understand and agree that they are subject to all applicable laws and regulations of Belgium, the Netherlands, Japan, the United States of America ("U.S.") and any other applicable jurisdiction with respect to the export and use of the Parts, services and/or technology sourced from Belgium, the Netherlands, Japan, the U.S., or any other applicable jurisdiction.  The parties shall comply in all respects with such laws and regulations insofar as they may apply their performance under this Agreement.  Without limiting the generality of the foregoing, the parties shall not sell, re-export, deliver, retransfer any Parts, products, Services or technology for the Parts Management Program, directly or indirectly, to any entity related to the design, development, production, stockpiling or use of chemical, biological or nuclear weapons or missiles.
10.
NOTICE

All notice and other communications that are required pursuant to this Agreement shall be written in English and transmitted to the address shown below either by (i) personal delivery, (ii) expedited messenger service, (iii) registered or certified mail, postage prepaid and return receipt requested, (iv) electronic facsimile with confirmed answer back, or (v) electronic mail with confirmed answer back.
	YEU
	Yamatake Europe N.V.
	
	CONTELL
	Contell Asset Support B.V.

	Address:
	Bosdellestraat 120/2, 1933 Sterrebeek, Belgium
	
	Address:
	Transistorstraat 26, 1322 CE Almere, The Netherlands

	Attn:
	Mr. Toru Ishikuma 
	
	Attn:
	Mr.Klaus Bonengel

	Tel:
	+32(0)2 785 0719
	
	Tel:
	+31(0)365461935

	Fax:
	+32(0)2 785 0711
	
	Fax:
	+31(0)365461930

	e-mail:
	tishikuma@yamatake- europe.com
	
	e-mail:
	klaus.bonengel@contell.com


11.
EFFECTIVENESS

11.1
This Agreement shall come into effect on the date first written above, provided that the parties have duly signed this Agreement.
11.2
It shall remain in full force and effect for the period of three (3) years unless terminated pursuant to Section 12.
11.3
The term of this Agreement may be extended by mutual agreement of the parties, which shall be determined no later than ninety (90) days prior to the expiration of the term of this Agreement.
12.
TERMINATION

12.1
This Agreement shall immediately terminate upon written notice by one party without prior notice, in the event of the other party’s voluntary or involuntary bankruptcy, assignment for the benefit of creditors or filing a petition against the other party under any bankruptcy law or similar law for relief of debtors which results in a discontinuation of business.

12.2
Upon breach of any material obligation under this Agreement, the injured party may at its discretion provide written notice to the defaulting party specifying such breach.  Should such breach not be remedied within thirty (30) days of notification, the complaining party shall be entitled to immediately terminate this Agreement by written notice to the defaulting party.

12.3
YEU may, however, terminate this Agreement without cause with thirty (30) days prior written notice to CONTELL if all PMP Agreements between YEU and the Customers should be terminated.

12.4
The failure of the party to terminate this Agreement due to the other party’s breach shall not be considered a waiver of its right to terminate the Agreement on the basis of any subsequent breach.

13.
DISCLAIMERS

The parties shall not be liable for any incidental or consequential damages caused by any breach of contract, breach of warranty, the negligence or otherwise in connection with the performance of their obligations under this Agreement.

14.
ASSIGNMENT

14.1
This Agreement shall not be assigned by either party, whether in whole or in part or by way of assignment, operation of law or otherwise, without the prior written consent of the other party.  Any attempted assignment or transfer by a party without proper consent shall, at the other party's option, be considered void and have the effect to immediately terminate this Agreement.

14.2
Notwithstanding Section 14.1 above, YEU may assign or delegate the performance of part of its obligations under this Agreement to one or more of its affiliated companies.

15.
FORCE MAJEURE

In the event that either party hereto shall be rendered wholly or partly unable to carry out its obligations under this Agreement by reason of causes beyond its control, including, without limitation, fire, flood, explosion, action of the elements, acts of God, accidents, epidemics, strikes, lockouts, or other labor trouble, inability to obtain equipment or transportation, insurrection, riots or other civil commotion, war, enemy action, acts, demands or requirements of the government in any state, or by other cause which it could not reasonably be expected to avoid, then the performance of the obligations of either party or both as they are affected by such causes shall be excused during the continuance of any inability so caused but such inability shall as far as possible be remedied with all reasonable dispatch.

16.
CONFIDENTIALITY

16.1
CONTELL shall not, during the term of this Agreement nor after termination of this Agreement, disclose any confidential information which is not available in public and owned by YEU, its affiliates or the Customers, to any third party nor use any of the Technical Documents, relating information or know-how of YEU or its affiliated companies acquired by CONTELL while performing this Agreement, for other purposes than the performance of this Agreement.  The confidential information shall include, but not limited to, technical and commercial information, production secrets, know-how and price calculations of YEU or its affiliated companies.  

16.2
Upon termination of this Agreement or at YEU's request, all originals and copies of the Technical Documents and other documents containing the confidential information of YEU, its affiliated companies or the Customers shall be returned to YEU.  

16.3
Should YEU, its affiliated companies or the Customers suffer any loss or damage due to breach of any provisions of this Section by CONTELL or its officers, directors or employees, CONTELL shall be required to compensate YEU for such loss or damage.
16.4
The provisions of this section shall continue to have effect beyond the termination of this Agreement.

17.
ENTIRE AGREEMENT

This Agreement constitutes the entire agreement between the parties in relation to the Services, and shall supersede and be substituted for each and every prior agreement with respect to the subject matter, whether in written form, oral or otherwise considered to have been in effect between the parties.
18.
AMENDMENT

The parties hereto may amend this Agreement or any annexes attached hereto by mutual agreement in writing if and when any modifications or revisions of the Parts, the Customers, the Services or other conditions herein are necessary.

19.
GOVERNING LAW AND JURISDICTION

19.1
The validity, construction and performance of this Agreement shall be governed by the laws of Belgium. 

19.2
All disputes arising out of or in connection with this Agreement will be finally settled under the Rules of Arbitration of the International Chamber of Commerce, by one (1) or three (3) arbitrators appointed in accordance with the said Rules.  The place of the arbitration shall be Brussels, Belgium, and the arbitration will be conducted in the English language.  
This arbitration clause does not prevent the parties from seeking conservatory measures or injunctive relief before the relevant courts, if, in the reasonable belief of such party, the requested measure or relief is essential for the safeguarding of its legitimate interests under this Agreement. 

19.3
For claims based on unpaid invoices, either party may choose not to bring such claim to arbitration, in which case the claiming party has the option to bring such claim before the court of its own registered office or the court of the registered office of the other party.

IN WITNESS WHEREOF, the parties hereto have entered into this Agreement as of the day and year first above written.

Yamatake Europe N.V.

Contell Asset Support B.V.

Name:

Name:


Title:


Title:

Date:


Date:
Annex 1a

Inspection Equipment

Annex 1b

Parts List

Annex 1c

System Configuration Chart and Parts Arrangement for Inspection

Annex 1d

Technical Documents

Annex 1e

Time and Material Table

	Rate Title
	Engineer Level II

	Normal Working Day:
	

	Daily Rate
	EUR 580 /day

	Half-day (4 hours) Rate
	EUR 290 /half-day

	Hourly Rate
	EUR 72.5 /hour

	Travel Rate
	EUR 21.75 /hour

	Saturday Rate
	EUR 870 /day

	Sunday & National Holidays Rate
	EUR 1,160 /day

	Overtime Rate on normal working day
	EUR 109.75 /hour

	Overtime Rate on Saturday
	EUR 163.13 /hour

	Overtime Rate on Sunday & National Holidays
	EUR 217.5 /hour


Annex 2

Summary List of PMP Agreements

	
	Customer
	Contract Date
	Contract Term
	Compensation to Contell

for Basic Services

(Euro)
	Payment Term
	Other Conditions

	1
	Fuji Film Manufacturing Europe B.V.
	2007/04/01
	(Services Term)

2007/04/01 –
2010/03/31


	13,000/year


	By the end of May and Nov.

6,500 Euro each
	Conditions such as

*
Parts located at Customer site

*
Delivery time

*
Transportation fee of Parts

shall be as per conditions of the PMP Agreements with Customers attached as Annex 2a.



	2
	Borealis Polymere GmbH
	2007/07/01
	(Services Term)

2007/09/01 –
2012/08/31

(1-year automatic extension)
	5,000/year


	By the end of May and Nov.

2,500 Euro each
	


Annex 2a

PMP Agreements with Customers

(Copies of the PMP Agreements to be attached)

