Draft; for discussion purposes only

March 28, 2002



Private Label Agreement 

This Agreement made this          day of                   , 2005 by and between 

Yamatake Corporation (“YAMATAKE”), having its principal office at 2-12-19, Shibuya, Shibuya-ku, Tokyo 150-8316, Japan, acting through Yamatake Europe N.V., a Belgian company, with its principal place of business at Bosdellestraat 120/2, B 1933 Zaventem (Sterrebeek), Belgium ("YEU"), and 

[                         ], having its principal office at [                  ] (“Honeywell”).
WHEREAS, Honeywell desires that Yamatake manufacture and supply YAMATAKE Magnetic Flow meter MAGNEW 3000 Plus under the brand name “Honeywell”; and

WHEREAS, YAMATAKE wishes to supply Honeywell, by adding “Honeywell” Logo into YAMATAKE Magnew 3000 that are marketed under the trade name and trademark of YAMATAKE or its subsidiaries (“YAMATAKE Standard Products”).

NOW THEREFORE, the parties agree as follows:

1. 
SCOPE.

a. This Agreement does not constitute a purchase order, but sets forth arrangements by which Honeywell may procure products listed in Appendix A, which items are hereafter interchangeably referred to as “Product(s)”.  In this Agreement, “Product(s)” shall specifically mean those Products supplied by YAMATAKE and listed in Appendix A that meet Honeywell’s private label specifications set forth in Appendix A (“Honeywell Specifications”) to be incorporated into YAMATAKE Standard Products.
b. This Agreement shall commence as of the date first above-written and shall continue in full force and effect for 3 years (“Initial Term”).Through written notice to YAMATAKE and under YAMATAKE’s consent, any Affiliate of Honeywell based in the territory of Europe, Middle East and Africa (EMEA) in Appendix C (hereinafter the "TERRITORY") may elect to participate in this Agreement and shall be subject to these provisions and YAMATAKE will not unreasonably withhold its consent. For this purpose, an “Affiliate” of Honeywell means any other entity that directly, or indirectly through one or more intermediaries, controls or is controlled by or is under common control with Honeywell and "control" means the possession (direct or indirect) of the power to direct management and policies , whether through the ownership of voting securities, by contract or otherwise.
2.
PURCHASE ORDERS.

a. Honeywell shall make purchases hereunder by individual purchase orders. Purchase orders shall be addressed to and processed by YEU. Once accepted by YEU, each order shall itself constitute a firm contract between the parties.

b. YAMATAKE ’s General Terms and Conditions of Sales shall be as stated in Appendix B and, unless inconsistent with any of the terms and conditions of this Agreement, shall be incorporated in this Agreement.  This Agreement shall also apply to each purchase order. If there is any conflict or inconsistency between the provisions of this Agreement and those contained in any purchase order (including any conditions in YAMATAKE’s General Terms and Conditions), the terms of this Agreement  shall prevail.

3.
FORECASTS.

a. Honeywell may submit rolling forecasts of its needs for Product, but shall be obligated only for those quantities as are stated on issued orders, subject to such order revisions, changes and cancellations as are allowed by this Agreement.

b. On a quarterly basis, Honeywell will provide to YAMATAKE a non-binding, 12-month forecast of anticipated future requirements for the Products.Based on Honeywell's forecast then in effect, YAMATAKE shall use its best efforts to supply such Products in line with forecasts, unless YAMATAKE is unable to do so for reasons or events beyond its reasonable control. For issued orders (subject to such order revisions, changes and cancellations as are allowed by this Agreement) YAMATAKE will be obligated as regards quantities, delivery dates and other terms as per the agreed terms of the purchase order.

c. If YAMATAKE foresees difficulties with manufacture or supply of raw materials or if circumstances beyond its control occur which are likely to prevent the continued supply of Product within the agreed to time limits and with the agreed quality, YAMATAKE shall notify Honeywell immediately. YAMATAKE shall work with Honeywell to draft a plan to minimize the impact to Honeywell.

d. Above paragraph shall not release YAMATAKE from its commitments under any firm purchase orders.

4. 
TITLE & DELIVERY.

a. Unless specifically agreed otherwise in the relevant order, all Products shall be delivered DDP (per INCOTERMS 2000) from Yamatake/YEU distribution location situated in Zaventem, Belgium (or other EU location) to the Honeywell location specified in the order.

b. Title shall pass on delivery. Unless specifically agreed otherwise in the relevant order, selling entity shall be YEU.

5.
PRICING/ PAYMENT TERMS

a. Prices shown on Appendix C shall apply to all purchase orders and, subject to adjustment as hereinafter provided, shall remain firm throughout the Initial Term.  Said prices shall be based on Honeywell’s non-binding best estimates of the annual purchase shipment volume of the Products in the Initial Term as indicated in Expected Volume of Appendix C, and subject to change pursuant to the provision of Section 15.b.
b. Upon shipment, YAMATAKE will send a separate invoice to Honeywell in Euro. 
c. Honeywell payment terms are Net sixty (60) days from date of invoice. Unless specifically agreed otherwise in the relevant order, payment will be made to YEU.
d. Prices are inclusive of delivery charges to delivery location specified by Honeywell in the purchase order, as well as all surcharges, import/export duties, clearance duty and taxes (other than value added tax on the sale from YEU to Honeywell). 

6.EXCLUSIVITY.

Other than its sales to Honeywell, at no time may YAMATAKE sell or offer to sell any private labeled goods bearing the Honeywell name, logo, paint color or part number.
7.WARRANTY.

a. All Product shall be free of defects in design, materials and workmanship [and shall meet the Honeywell Specifications described in Appendix A.] and shall be fit for their purpose and  shall perform (insofar as not expressly specified) to the generally accepted standards of products of that kind.

b. Above warranty shall run for twelve (12) months after the date of delivery or eighteen (18) months from the date code whichever comes first.  If and whenever Honeywell (or its customer) at its expense returns defective or nonconforming Product under warranty, YAMATAKE will promptly repair or replace same at YAMATAKE’s expense, provided, however, that Honeywell shall provide Product warranty and warranty services to its customers and shall be primarily responsible for warranty claims from its customers.

c. YAMATAKE shall provide a failure analysis to Honeywell within ten (10) business days of receiving the returned product. 

d. All Products will conform to the descriptions contained in their specifications, documentation or users’ manuals accompanying such Products. 

e. All Products will comply in all respects with all applicable legal requirements and industry codes of conduct in the Territory at the place and time of delivery, including European Community laws, directives, rules and codes.
f. The Products will not infringe any patent, trademark, trade name, service mark, trade secret, mask work, copyright, design, intellectual property or any other proprietary right of a third party.
8.
PRODUCT SAFETY & REGULATORY COMPLIANCE.

a. All Product supplied by YAMATAKE shall meet all applicable laws and regulations in the Territory applicable to the manufacture, sale and use of such Products.

b. Yamatake warrants that Products are and will remain compliant with the Directive  2002/95/EC of the European Parliament and of the Council of 27 January 2003 on the restriction of the use of certain hazardous substances in electrical and electronic equipment (“RoHS Directive”) and all national laws of the EU member states implementing the RoHS Directive. At Honeywell’s request, Yamatake will provide at its expense certification from recognized independent third-party consultants confirming that all Products are RoHS Directive compliant. 

c. YAMATAKE will indemnify and hold harmless Honeywell, its employees and agents against any costs, claims, damages, liabilities and expenses relating to death, injury or damage to Honeywell employees and agents and/or to third parties to the extent caused by defects or safety-deficiencies affecting the Products. Such indemnity  includes (without limitation) liability under laws and regulations relating to consumer protection or product safety, including (without limitation) liability under EU Directive 85/374 on liability for defective products and EU Directive 92/59 on product safety and all national laws of the EU member states implementing the same. 

9. 
MANUFACTURING & QUALITY CONTROL

a. Yamatake confirms that its manufacturing processes and procedures will be compliant with ISO 9000 and ISO 14000 as well as with all applicable laws, regulations and codes of conduct governing conditions at the manufacturing site, such as HSE, employment conditions and protection of the environment.

b. At Honeywell’s request, Yamatake will provide at its expense certification from recognized independent third-party consultants confirming compliance with the standards, laws, regulations and codes referred to above.

c. YAMATAKE shall inform Honeywell by written notification if the YAMATAKE manufacturing facility is relocated to another location.

10.  
TRADEMARKS.

a. Honeywell acknowledges that, YAMATAKE owns all rights, title and interest in and to YAMATAKE Standard Products and/or YAMATAKE technology and design used in Products (collectively, “YAMATAKE Technology”), and that no rights or licenses are granted in connection therewith by YAMATAKE to Honeywell, expressly or by implication, other than as necessary for Honeywell to market, distribute and sell the Products hereunder.
b. The Products manufactured and sold hereunder shall bear the brand name “Honeywell ” or any other trade name, trademark, or logo interchangeably used (hereinafter referred to as “Marks”) as are selected by Honeywell. The size, location and appearance of such marks shall be as specified by Honeywell.

c. YAMATAKE acknowledges that Honeywell has a proprietary interest in Honeywell’s marks, and that no right, interest, ownership, licence or privilege therein is accorded YAMATAKE (nor to any third party claiming by, through or under YAMATAKE) other than affixing such marks to Product sold hereunder.
d. Honeywell acknowledges that any modification by YAMATAKE to Honeywell Specifications shall be owned by YAMATAKE and shall constitute YAMATAKE Technology.
11.
IMPORT/EXPORT LICENSES.


All sales and purchases of Products are subject to all applicable export control laws and regulations of the United States of America ("U.S."), Japan and any other applicable jurisdiction. 

12.
OWNERSHIP OF INTELLECTUAL PROPERTY.

a. YAMATAKE warrants that YAMATAKE Technology does not infringe any patents, copyrights, trade secrets or other type of intellectual property of a third party in Japan and in Europe and shall indemnify and defend Honeywell, Honeywell’s customers, and the users of Products manufactured by YAMATAKE and sold by Honeywell against all claims and proceedings alleging infringement of any such third party intellectual property by any Products delivered under this Agreement.

b. YAMATAKE shall indemnify and hold Honeywell harmless from any resulting liabilities and losses, provided that YAMATAKE is reasonably notified of such claims and proceedings and Honeywell permits YAMATAKE, through its counsel, to answer the charge of alleged infringement and to defend such suit, and provided Honeywell gives all needed information, assistance and authority which is reasonably required to enable YAMATAKE to do so.  In case of  a judgment or award of damages in any such suit which is immediately enforceable YAMATAKE will pay such judgment or award, but shall not be responsible for any compromise made by Honeywell without YAMATAKE’s written consent.  YAMATAKE’s obligations shall not apply to any infringement arising solely from the alteration of the Products not made or authorised by YAMATAKE.
c. Honeywell warrants that Honeywell  marks and specifications do not infringe any patents, copyrights, trade secrets or other type of intellectual property of a third party and shall indemnify and defend YAMATAKE, YAMATAKE’s customers, and the users of Products manufactured by YAMATAKE and sold by Honeywell against all claims and proceedings alleging infringement of any such third party intellectual property by any Products delivered under this Agreement.
d. Honeywell shall hold YAMATAKE harmless from any resulting liabilities and losses, provided that Honeywell is reasonably notified of such claims and proceedings and YAMATAKE permits Honeywell, through its counsel, to answer the charge of alleged infringement and to defend such suit, and provided YAMATAKE gives all needed information, assistance and authority which is reasonable required to enable Honeywell to do so.  In case of a judgment or  award of damages in any such suit which is immediately enforceable Honeywell will pay such award, but shall not be responsible for any compromise made by YAMATAKE without Honeywell’s written consent. Honeywell’s obligations shall not apply to any infringement arising solely from the alteration of Honeywell’s Marks not or authorised by Honeywell.

13.
DAMAGES.
EXCEPT AS MAY BE EXPLICITLY PROVIDED HEREIN, IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES IN CONNECTION WITH OR ARISING OUT OF PERFORMANCE OR NON-PERFORMANCE UNDER THIS AGREEMENT, OR USE OF THE PRODUCTS SUPPLIED HEREUNDER, INCLUDING ANY SUCH DAMAGES BASED ON CONTRACT, NEGLIGENCE, PATENT, WARRANTY OR OTHERWISE.

14.
TERMINATION.

a. At any time after the Initial Term, either party may terminate this Agreement with no less than one hundred eighty (180) days’ notice. Such notice may be given during the Initial Term so as to terminate this Agreement upon expiry of the Initial Term. 

b. Unless terminated per the above, this Agreement shall renew automatically for additional two-year periods.  Upon automatic renewal of this Agreement, and if actual annual purchase shipment volume of the Products for the preceding year has not been met with the applicable Honeywell assured volume, both party shall review the pricing and annual purchase shipment volume for revision for the following year, which shall be agreed upon in writing by the parties no later than sixty (60) days from the date of such renewal.  Also, should Honeywell fail to meet said volume assurance level, both parties shall discuss on each occasion to find out reasonable compensation.
c. At any time during the Initial, or any renewal, term of this Agreement, either party shall have the right to immediately terminate this Agreement, or any purchase order issued pursuant to this Agreement, by providing written notice to the other party under the following circumstances: (i) the other party causes a material breach of this Agreement, or a purchase order, and such breach is not cured within ten (30) days after receipt of notice from the non-breaching party, or (ii) in the event of any proceeding by or against the other party in bankruptcy or insolvency or for appointment of a receiver or trustee or for an assignment for the benefit of creditors generally.

d. Except as Honeywell directs, neither termination nor lapse of this Agreement shall affect any outstanding or backlogged orders; the provisions hereof shall apply to all such orders.
16.
LAST TIME BUY
YAMATAKE shall give Honeywell at least six (6) months prior written notice if the manufacture or supply of any Product is to become obsolete or permanently discontinued  and allow Honeywell an additional six (6) months to place any last time buys for such product.  In addition, YAMATAKE will provide Product support for the affected Product, including maintaining the availability of the discontinued Product and spare parts thereof, for a minimum of two (2) years after discontinuance or withdrawal and replacement or backward compatible parts.

17.
CONFIDENTIALITY.

a. All information and knowledge not available in public heretofore or hereinafter acquired by the receiving party concerning costs, marketing plans, processes, methods, specifications, part numbers, trade secrets, inventions, ideas, experiments and investigations of the disclosing party shall be confidential information and shall be disclosed to no outside source.


b.
All documents, proprietary or otherwise, received, originated or prepared in connection with this Agreement shall be returned to the disclosing party upon termination of this Agreement or as otherwise directed.

18.
MISCELLANEOUS.

a. Each party shall inform the other’s administrator, in writing, of any change in administrative assignment, location or telephone number.

b. Neither party shall publicize or otherwise disclose the existence of this Agreement without the other's prior approval; the party from whom approval is sought shall have sole discretion on same.
c. The words "hereof", "herein", "hereunder" and other similar compounds of the word "here" shall mean and refer to this entire Agreement.

d. The provisions of Sections [*****]shall survive termination or lapse of this Agreement.
e. A waiver of any default shall not be deemed to be a waiver of any subsequent default.

f. Either party shall perform hereunder as an independent contractor, doing all things legally required to establish and maintain such status.  This Agreement constitutes no authority for either party to act as an agent for, or to make commitments on behalf of the other party. 

g. This Agreement, in combination with the purchase orders issued pursuant hereto, constitutes the parties' entire contract and understanding with respect to the matters covered by it and supersedes and replaces all such prior or contemporaneous agreements, written or oral.

h. Any and all notices and consents hereunder shall be in writing to take effect.  No addition or modification to this Agreement shall be binding unless in  writing and is signed by an authorized representative of both parties.

LAW & DISPUTE RESOLUTION
a. The validity, construction and performance of this agreement will be governed by the laws of Belgium, without regard to any conflict of laws provisions or any distribution provisions that solely apply to the Belgian territory.  All disputes arising out of or in connection with this agreement will be finally settled under the Rules of Arbitration of the International Chamber of Commerce, edition 1998, by three (3) arbitrators appointed in accordance with the said Rules.  The place of the arbitration will be Brussels, Belgium, and the arbitration will be conducted in the English language.

b. Prior to commencing arbitration, any dispute that cannot be settled amicably by the parties shall first be submitted to non-binding mediation under one mediator appointed by both parties. Mediation shall take place in Brussels and in the English language. The mediator’s costs shall be borne equally by the parties. Each party shall bear any other costs incurred by it. A party wishing to invoke mediation shall notify the other of that fact in writing, stating the matters in dispute. If the parties fail to reach agreement on the appointment of a mediator and on the applicable terms of reference and procedures within thirty days of such notice, then either party shall be at liberty to commence arbitration proceedings. 
In Witness Whereof, this Agreement is executed as of the date first above-written.

[HONEYWELL.]



YAMATAKE  S.A. 
By:






By: Yutaka Suzuki

Title:






Title: Director, 1st International Sales Dept.

Date:






Date:

Appendix A: 


List of Products

	Honeywell MagneW3000 PLUS Model:   LIST INDEX
	
	

	Type/Structure
	Basic
model no.
	Style
	Piping
connection
	Liner
	Size
	Page

	Converter
	MGG14C
	Remote/ Integral
	 
	 
	 
	2-1-2

	Detector  (Water-tight)
	MGG18D
	Remote/ Integral
	Wafer
	Teflon PFA
	2.5~10 mm
	2-1-3

	Detector  (Water-tight)
	MGG18D
	Remote/ Integral
	Wafer
	Teflon PFA/ETFE
	15~200 mm
	2-1-5

	
	
	
	
	
	
	

	Detector  (Water-tight)
	MGG18F
	Remote/ Integral
	Flange
	Teflon PFA/ETFE
	15~200 mm
	2-1-9

	Detector  (Water-tight)
	MGG18F
	Remote/ Integral
	Flange
	Teflon PFA/ETFE
	250~600 mm
	2-1-11

	Detector  (Water-tight)
	MGG18D
	Remote/ Integral
	Wafer
	Polyurethane Rubber
	25~200 mm
	2-1-13

	Detector  (Water-tight)
	MGG18F
	Remote/ Integral
	Flange
	Polyurethane Rubber
	25~200 mm
	2-1-15

	Detector  (Water-tight)
	MGG18D
	Remote/ Integral
	Wafer
	Ceramic
	15~100 mm
	2-1-17

	Detector  (Water-tight)
	MGG18F
	Remote/ Integral
	Flange
	Chloroprene rubber
	250~600 mm
	2-1-19

	Detector  (Water-tight)
	MGG18F
	Remote/ Integral
	Flange
	Chloroprene rubber
	700~1100 mm
	2-1-21

	Detector  (Water-tight)
	MGG18U
	Remote/ Integral
	Union / Clamp / 
Hose joint
	Teflon PFA
	2.5~15 mm
	2-1-23

	FM/CSA Explosion-proof
Detector
	MGG17D
	Remote
	Wafer
	Teflon PFA
	2.5~10 mm
	2-1-33

	FM/CSA Explosion-proof
Detector
	MGG17D
	Remote
	Wafer
	Teflon PFA
	15~200 mm
	2-1-35

	FM/CSA Explosion-proof
Detector
	MGG17F
	Remote
	Flange
	Teflon PFA
	15~200 mm
	2-1-37

	FM/CSA Explosion-proof
Detector
	MGG17F
	Remote
	Flange
	Teflon PFA
	250~400 mm
	2-1-39

	Detector  (Submersible)
	MGG19D
	Remote
	Wafer
	Teflon PFA/ETFE
	15~200 mm
	2-1-41

	Detector  (Submersible)
	MGG19F
	Remote
	Flange
	Teflon PFA/ETFE
	15~200 mm
	2-1-43

	Detector  (Submersible)
	MGG19F
	Remote
	Flange
	Teflon PFA/ETFE
	250~600 mm
	2-1-45

	Detector  (Submersible)
	MGG19D
	Remote
	Wafer
	Polyurethane Rubber
	25~200 mm
	2-1-47

	Detector  (Submersible)
	MGG19F
	Remote
	Flange
	Polyurethane Rubber
	25~200 mm
	2-1-49

	HENRI Converter
	MGH14C
	Remote/ Integral
	 
	 
	 
	2-1-51

	HENRI Detector
	MGH18D
	Remote
	Wafer
	PFA, ETFE
	40-200 mm
	2-1-52

	HENRI Detector
	MGH18F
	Remote
	Flange
	PFA, ETFE
	40-300 mm
	2-1-54

	Multivariable Converter
	MGM14C
	Integral
	 
	 
	 
	2-1-56

	Multivariable Detector
	MGM18D
	Integral
	Wafer
	PFA
	40-200 mm
	2-1-57

	Multivariable Detector
	MGM18D
	Integral
	Wafer
	Polyurethane Rubber
	40-200 mm
	2-1-59

	Multivariable Detector
	MGM18F
	Integral
	Flange
	PFA
	40-200 mm
	2-1-61

	Sanitary Detector
	MGS28U
	Remote/ Integral
	 
	PFA
	15-125 mm
	2-1-63

	Cable
	MGA12W
	 
	 
	 
	 
	2-1-64

	Smart Calibrator
	MGZ14
	 
	 
	 
	 
	2-1-65


Honeywell Specification for the Private Labeling:

· Honeywell Logo on front of the product
· No Product Manual delivered with the unit. Yamatake is NOT in a position to supply or is not allowed to supply product manual with Honeywell name.  
· Honeywell shipping box will be available with following 4 sizes ONLY. 

Type                    W         D         H     (Cm)

 

M2   (YC-4)          33       28        33

M5   (YC-10)        40       37        32

M6   (YC-11)        42       28        29

M13 (YC-20)        58       37        45

If these box sizes can not be used for the Magnew ITP ordered ones, YAMATAKE's shipping box will be used.
Appendix B

GENERAL TERMS AND CONDITIONS OF SALES

1.
PROPOSAL ACCEPTANCE

All YAMATAKE EUROPE N.V. ("YAMATAKE") proposals, all acceptance of Purchasers' orders, and all sales ("the Contract") by YAMATAKE are expressly limited to, and expressly made conditional upon the Purchaser's acceptance of and assent to the General Terms and Conditions of Sales as set forth herein, notwithstanding receipt of, or acknowledgment of, the Purchaser's order form or specifications containing additional or different provisions, or conflicting oral representations by any agent or employee of YAMATAKE.

Any additional, different, or conflicting Terms and Conditions on Purchaser's purchase order, specifications, or other document issued by Purchaser are hereby objected to by YAMATAKE, any such documents shall be wholly inapplicable to any sale made pursuant to this Proposal and shall not be binding in any way on YAMATAKE.

No waiver, change, or modification of any of the provisions shall be binding on YAMATAKE unless made in writing expressly stating that it is a waiver, change or modification of the Terms and Conditions and signed by an authorized representative of YAMATAKE.

2.
DELIVERY AND RISK OF LOSS

Unless otherwise stated, all deliveries shall be FOB, as defined by INCOTERMS, 2000.  Risk of loss or damage shall pass to Purchaser upon delivery to the carrier.

3.
PAYMENT

All payments by the Purchaser to YAMATAKE will be made by remittance in advance of the delivery.  At YAMATAKE's sole option, other credit terms may be extended on specific sales.  All payments shall be in Euro currency unless otherwise specified in writing by YAMATAKE.  Should Purchaser fail to make payment on the date due, interest on the related invoice amount shall be due and payable to YAMATAKE at the then current maximum bank rates.

4.
TAXES

The prices quoted do not include sales, use, excise or other similar taxes.  Purchaser shall pay, in addition to the prices quoted, the amount of any present or future sales, use, excise or other similar tax applicable to the sale or use of the sold goods, or in lieu thereof Purchaser shall provide YAMATAKE with a tax exemption certificate acceptable to the taxing authorities.

5.
WARRANTY

GENERAL

During the warranty term YAMATAKE shall be responsible for and shall take all reasonable steps to remedy free of charge, any Hardware design faults or Software errors except those faults or errors caused by or attributable to:

(i)
any modification to the Hardware or Software by Purchaser, unless such modification is made with the prior written approval of YAMATAKE;

(ii)
the use of the Hardware or Software with any associated or complementary hardware or software not supplied pursuant hereto;

(iii)
any misuse or abuse of the Hardware or Software;

(iv)
exposure of the Hardware or Software to conditions beyond the environmental, power or operating constraints specified by YAMATAKE; or

(v)
installation or wiring of the Hardware other than in accordance with YAMATAKE's instructions.

Any costs incurred by YAMATAKE in the repair or correction of faults attributable to the foregoing items (i) through (v) shall be for the Purchasers account.

Items subject to wear or burnout through usage such as lamps, fuses, paper media, printer ribbons, pen recorder ink, disposable filters, and the like, shall not be deemed to be defective by reason of such wear or burnout.

HARDWARE

YAMATAKE warrants Hardware supplied hereunder to be free from defects in material or workmanship for a period of twelve (12) months after the date of delivery or eighteen (18) months from the date code whichever comes first; except that Hardware of other manufacturer which is expressly designated by Purchaser to be supplied hereunder is guaranteed in accordance with the published guarantee of its manufacturers, to the extent YAMATAKE has the right to such guarantees.

Hardware which is returned, transportation prepaid, to YAMATAKE's originating factory and found upon YAMATAKE inspection to be defective in material or workmanship will be repaired or replaced at YAMATAKE's option, free of charge and return-shipped lowest cost transportation prepaid.

Repaired or replacement Hardware shall be warranted for the remainder of the unused warranty term or for ninety (90) days from shipment whichever is greater.

SOFTWARE

Software is warranted to be free from errors for a period of twelve (12) months from the date of delivery or as is otherwise specified in the applicable License Agreement.  For purposes of this warranty, an error shall be the failure of the Software to perform a function as designated in the Functional Specification, or, in the case of standard Software, the YAMATAKE User Manual applicable to such Software at the time of shipment.

If the Purchaser promptly notifies YAMATAKE of the Software error and provides a description of the error along with documentation to allow the error to be repeated, YAMATAKE will, at its option and expense: a) modify the Purchaser's program at YAMATAKE's facility, or b) make available to Purchaser instructions for modifying the erroneous program, or c) make available at YAMATAKE's facility, a replacement program.

The foregoing warranty shall constitute the exclusive remedy of Purchaser and the exclusive liability of YAMATAKE for any breach of any warranty related to the Equipment or Software supplied hereunder.

THE WARRANTY SET FORTH HEREIN IS EXCLUSIVE, AND YAMATAKE EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, WHETHER WRITTEN, ORAL, IMPLIED OR STATUTORY, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

6.
DELAYS IN DELIVERY

YAMATAKE shall not be liable for any delay in the delivery of any part of the Equipment or Software if such delay is due to any cause beyond the control of YAMATAKE, including but not limited to the acts of God, fires, epidemics, floods, riots, wars, sabotage, labor disputes, governmental actions, or inability to obtain materials, components, manufacturing facilities, or transportation as a result of such causes.  In addition, YAMATAKE shall not be liable for any delays in delivery or performance caused by failure of Purchaser to provide any necessary information in a timely manner.  In the event of such delay, the date of shipment or performance hereunder shall be extended by a period equal to the time lost by reason of such delay and, in instances of Purchaser caused delay, the contract price and other affected terms shall be equitably adjusted.  

The delivery dates set forth in the Contract are approximate only, and YAMATAKE shall not be liable for, nor shall the Contract be breached, by any delivery by YAMATAKE within a reasonable time after such date.

7.
CHANGE AND CANCELLATION

Changes of specifications may be implemented at Purchaser's request during the period from the start of engineering up to the commencement date of manufacturing.  Any unrecoverable costs incurred on the part of YAMATAKE will be charged to the Purchaser after review of the progress of manufacture and assessment of the costs which YAMATAKE have incurred.

Any order which has been canceled by the Purchaser will be subject to a cancellation charge which depends on the status of factory order.  Any revision which calls for and/or requires a change of the haste model number shall be deemed as a cancellation.

Cancellation charges.

The following table indicates the rate of cancellation charge at various stages of progress of the YAMATAKE factory order.

Time of cancellation


Agreed price

After order acknowledgment but prior to release for production :
10%
After release for production but prior to completion :
60%

After completion but prior to shipment :


100%

Notes:
1.
Regarding OEM products(purchaser’s brand products) and special models only for specific customers, we shall request 100% as cancellation charge after order acknowledgment.


2.
Regarding externally purchased item(s), YAMATAKE's cancellation conditions will be passed onto the Purchaser,

8.
MINIMUM ORDER LEVEL 

The minimum order level acceptable by YAMATAKE is one hundred and fifty Euro (€150) per each purchase order.

9.
LIMITATION OF LIABILITY

IN NO EVENT SHALL YAMATAKE BE LIABLE FOR INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES RESULTING FROM YAMATAKE'S PERFORMANCE, OR FAILURE TO PERFORM, PURSUANT TO THE CONTRACT, OR THE FURNISHING, PERFORMANCE, OR USE OF ANY EQUIPMENT OR SOFTWARE SOLD PURSUANT HERETO, WHETHER DUE TO A BREACH OF CONTRACT, BREACH OF WARRANTY, THE NEGLIGENCE OF YAMATAKE, OR OTHERWISE.

10.
PATENT INDEMNITY

YAMATAKE shall, at its own expense, defend any suit that may be instituted against Purchaser for alleged infringement of any Japanese patents or copyrights related to the parts of the Equipment manufactured by YAMATAKE, provided that:

(i)
Such alleged infringement consists only in the use of such equipment by itself and not as a part of or in combination with any other devices or parts not provided by YAMATAKE hereunder;

(ii)
Purchaser gives YAMATAKE immediate notice in writing of any such suit and permits YAMATAKE, through counsel of its choice, to answer the charge of infringement and defend such suit; and

(iii)
Purchaser gives YAMATAKE all needed information, assistance and authority, at YAMATAKE's expense, to enable YAMATAKE to defend such suit.

Purchaser shall be immediately cease marketing and selling the Equipments in question if YAMATAKE so decides and notifies to Purchaser in writing.

In the case of a final award of damages in any such suit, YAMATAKE will pay such award, but shall not be responsible for any settlement made without its written consent.

11.
SOFTWARE LICENSE

The terms and conditions of licensing Software shall be provided in the Software Licensing Agreement to be entered into between YAMATAKE and an end-user.

12.
PROPRIETARY INFORMATION

All proprietary information (as defined below) obtained by Purchaser from YAMATAKE in connection with the Contract shall remain the property of YAMATAKE, and for a period of seven (7) years from the date of disclosure to Purchaser, Purchaser shall not disclose such proprietary information to any third party, or use such information in any way other than expressly provided by contract.

As used herein, the term "proprietary information" shall mean written information (or oral information reduced to writing), or information in machine-readable form, including but not limited to Software supplied to Purchaser hereunder which YAMATAKE deems proprietary or confidential and characterizes as proprietary at the time of disclosure to Purchaser by marking or labeling the same "Proprietary", "Confidential", or "Sensitive".
The Purchaser shall incur no obligation hereunder with respect to proprietary information which:

(i)
is publicly known at the time of disclosure to Purchaser;

(ii)
is known to Purchaser at the time of disclosure to Purchaser;

(iii)
is received by Purchaser from a third party without restrictions similar to those contained herein;

(iv)
is independently developed by Purchaser;

(v)
is furnished to a third party by YAMATAKE without the restrictions on the third party's rights similar to those contained herein; or

(vi)
is approved for release in writing by an authorized representative of YAMATAKE.

13.
APPLICABLE LAW

The Contract shall be governed by the laws of Belgium. 

14.
EXPORT CONTROL

Purchaser understands and agrees that they are subject to all applicable laws and regulations of the United States of America ("U.S."), Japan and any other applicable jurisdiction with respect to the export and use of the Equipment, Software, services and/or technology sourced from the U.S., Japan or any other applicable jurisdiction.  Purchaser shall comply in all respects with such laws and regulations insofar as they may apply to their performance under the Contract.  Without limiting the generality of the foregoing, Purchaser shall not sell, reexport, deliver, retransfer the Equipment, Software, service or technology, directly or indirectly, to any entity related to the design, development, production, stockpiling or use of chemical, biological or nuclear weapons or missiles.

15.
ASSIGNMENT

The Contract may not be assigned by Purchaser without the prior written consent of YAMATAKE, and any assignment without such consent shall be unenforceable against YAMATAKE.

Appendix C

TERRITORY

Europe

Middle East

Africa

Russian Federation

Former Soviet Union

Mongolia

PRICE

See Transfer Price Book 

The transfer Price is defined in Euro FOB Tokyo – Japan

EXPECTED VOLUME

In Units (Converter or detector)
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