
TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT 4200xxxx

Delivery of Replacement Cards and Spare Parts.

Parts Management Program.

Between:
Borealis Polymere GmbH, Haiminger-Strasse 1, DE-84489, Burghausen, 
hereinafter called "Buyer".
And:
Yamatake Europe N.V, Bosdellestraat 120/2 1933 Zaventem, Belgium, 
hereinafter called "Supplier".
Together referred to as a "Party" or the "Parties".
This Contract determines the rights and obligations of Buyer and Supplier, under which Supplier agrees to sell and deliver the Project, as defined hereafter, to Buyer.

Article 1.
DEFINITIONS

Capitalized terms in this Contract have the meaning expressed in this Article 1 or in Article 1 of Exhibit A.

"Completion Certificate"
means the certificate to be issued by Buyer when the Project is completed, i.e. all Goods, including documentation, have been delivered and accepted and all Works have been completed and accepted; a template is attached as Exhibit C.

"Delivery Protocol"
means the document to be completed by both parties on delivery of the Project, containing any outstanding items of the Goods and the Works and information on when such items will be completed; a template is attached as Exhibit B.

"Contract" 
means the present technical equipment and MRO purchase contract, including all its exhibits;

"Good Industry Practice"
means –in relation to any undertaking and any circumstances- the exercise of professional skill, care, prudence and foresight which could be expected from a reasonably and suitably skilled, trained and experienced supplier;

"Goods"
means all machinery materials, processed materials, fabricated products, drawings and any other material or documents, as described in this Contract, to be supplied by Supplier;
"Project"


means the Goods and the Works together;
"Purchase Price" 

means the purchase price defined in Article 16 and in Exhibit A;

"Site"
means the site determined in Exhibit A, which is operated by or under control of Buyer, to which the Goods will be supplied and/or at which the Works will be performed;

"Works"
means the services, as described in Exhibit A, to be carried out by Supplier under this Contract; 

ARTICLE 2.
ENTIRE UNDERSTANDING

2.1
All prior and contemporaneous proposals, negotiations, representations and agreements with respect to the Goods and/or Works are merged into this Contract and no course of prior dealings between the Parties shall be relevant to supplement any term used in this Contract. This Contract may not be altered, modified, superseded or amended and no additional or different terms shall become a part of this Contract, except pursuant to a writing specifically referencing this Contract which is signed by both Parties to this Contract. Neither Party's general terms and conditions shall apply, even if these general terms and conditions are printed on documents exchanged under this Contract.

2.2
In case of conflict between provisions of this Contract, the provisions of Exhibit A shall have precedence over the other provisions. 

ARTICLE 3.
REALIZATION OF THE PROJECT

3.1 
Supplier shall realize the Project, i.e. deliver the Goods and perform the Works, in a professional, workmanlike and careful manner according to this Contract and in accordance with Good Industry Practice. 

3.2
Supplier shall comply with all applicable laws, as well as with all rules and regulations including safety procedures applicable to the Site.

3.3 
Supplier shall co-operate closely with Buyer and all other contractors carrying out works at the Site to ensure that all Works are carried out safely, efficiently and without delay. 

3.4 
All Goods supplied by Supplier shall be suitably packed and protected during transportation and storage at the Site. 

ARTICLE 4.
QUALITY ASSURANCE

Supplier acknowledges Buyer’s desire to purchase Goods and Works from suppliers who have superior standards of efficiency, quality and value. Supplier agrees to implement and continue to pursue an effective quality process with a goal of continuous improvement, while meeting Buyer's requirements. Supplier must have established and maintain throughout the duration of this Contract a quality system according to ISO-9001 or equivalent standard. 
ARTICLE 5.
DRAWINGS AND INFORMATION

5.1
Supplier shall prepare and submit to Buyer all drawings, designs and information required under this Contract so as to allow Buyer to run and maintain the Site. All drawings, designs and information should be correct, sufficient and accurate.

5.2
Buyer shall have the right to comment on the drawings and designs prepared by Supplier. Any comment on Supplier’s drawings or designs by Buyer shall not in any way relieve Supplier of its obligations regarding the correctness, sufficiency and accuracy of its designs and drawings.

5.3
If, for any reason, Supplier’s drawings or designs show any deviation from a provision of this Contract, the Supplier shall promptly remedy this deviation.

ARTICLE 6.
SUPPLIER’S TESTS

6.1
If tests before shipment are provided for in this Contract they shall, unless otherwise agreed, be carried out at the place of manufacture during normal working hours. The tests shall be carried out in accordance with the technical requirements set out in this Contract. If this Contract does not specify the technical requirements, the tests shall be carried out in accordance with Good Industry Practice. 

6.2
Supplier shall notify Buyer of these tests at least ten (10) calendar days before the tests are carried out so as to allow Buyer or a company duly authorized by Buyer to be represented at the tests. The test report shall be submitted to Buyer for Buyer's comments and approval.  

6.3
If the tests show that the Project does not comply with this Contract or Good Industry Practice, Supplier shall, at its sole expense and without any delay, remedy any deficiency to ensure that the Project fully complies with this Contract and Good Industry Practice. New tests shall then be performed at Buyer’s request. 

6.4
Supplier shall bear all costs for the tests performed at the place of manufacture. 

ARTICLE 7.
INSPECTION AND VERIFICATION

7.1
Buyer or a company duly authorized by Buyer may carry out inspections and verifications as considered necessary, to ensure that the Goods are manufactured and the Works are carried out according to the conditions in this Contract. Such inspections and verifications may be made at Supplier’s premises or at one of Supplier’s subcontractor’s premises. Supplier shall provide at its own expense, all reasonable assistance for the safe and convenient inspection required by Buyer. 

7.2
Supplier shall, if requested by Buyer, supply to Buyer test reports, material certificates, calculations, and any other documentation Buyer needs to carry out inspection and verification.

7.3
Buyer may ask for the Goods to be re-tested at Supplier's expense to confirm that the requirements of this Contract have been met in full.

If Supplier causes additional costs for Buyer related to the inspection and verification, Supplier shall be responsible for these additional expenses.

7.4
Neither any inspection or verification conducted by Buyer under this Article 7 nor any tests under Article 6 above, shall in any way relieve Supplier from its obligations under this Contract. 

ARTICLE 8.
DELIVERY SCHEDULE

8.1
Timely delivery is the essence of this Contract. The Supplier shall deliver the Project according to the time limits set out in Exhibit A. 

8.2
Advance delivery is not acceptable unless Buyer has given prior written approval. If Buyer accepts advance delivery, Supplier shall not be entitled to payment at an earlier time than has been agreed in this Contract. In the event of advance delivery, Buyer shall exercise normal care over the Project, but the risk as regards the Project remains with the Supplier until the point in time when delivery should have been made according to this Contract. 

ARTICLE 9.
ACCEPTANCE TESTS 

9.1
When the Project has been completed, acceptance tests shall be carried out according to this Contract. 

9.2
Supplier shall notify Buyer in writing that the Project is ready for delivery. In this notice, Supplier shall indicate a date for acceptance tests and shall give Buyer sufficient time to prepare for and be present or represented at these tests. 

9.3
Buyer shall provide the raw materials needed for the acceptance tests or for the final preparations for these tests. 

9.4
If the acceptance tests show that the Project does not fully comply with this Contract or Good Industry Practice, Supplier must remedy the deficiencies immediately. If Buyer makes a written request, new tests shall be carried out according to this Article at Supplier's expense.

ARTICLE 10.
DELIVERY AND COMPLETION OF THE WORKS 

10.1
At delivery of the Project, subject to further supervision and maintenance support, both parties shall draw up a Delivery Protocol. The Delivery Protocol shall contain any outstanding items of the Goods and the Works and information on when such items shall be completed. As long as outstanding items have not been completed, acceptance by Buyer shall not occur and Buyer shall not issue a Completion Certificate.

10.2
The Delivery Protocol shall be dated and signed by both parties.

10.3
Acceptance of the Project, subject to further supervision and maintenance support, occurs when all Goods and Works have been delivered, all outstanding items in the Delivery Protocol have been solved and all acceptance tests have been completed in accordance with this Contract or to the satisfaction of Buyer. If Buyer declares not to be satisfied, Buyer must give reasonable justification. Upon acceptance, and after delivery of the bank guarantee provided in Article 17.4, Buyer shall issue a Completion Certificate.

10.4
Supplier may not withhold delivery of the Goods as security for claims against Buyer. 

ARTICLE 11.
DELAY IN DELIVERY

11.1
If Supplier has reason to believe that the Project cannot be supplied or delivered in accordance with the delivery schedule in Exhibit A, it shall immediately notify Buyer, stating: 

a)
the cause of the delay, 

b)
its estimated effect on the delivery time, and

c)
the actions that Supplier intends to take to limit and if possible to recover or reduce the delay.

Supplier shall, at no expense for Buyer, immediately take all necessary measures to meet the dates in the delivery schedule.

11.2
If Buyer believes that the measures proposed or implemented by Supplier are insufficient to avoid or recover the delay, then Buyer may, at its sole discretion and without prejudice to its rights under Article 25, require Supplier to take the measures it considers to be necessary.  If Supplier fails to take these measures, Buyer may undertake itself or instruct a third party to undertake the necessary measures at Supplier’s expense.

ARTICLE 12.
LIQUIDATED DAMAGES FOR DELAYS

12.1
If the Project or part of it is delayed due to reasons for which Supplier or a subcontractor of Supplier is responsible and Supplier is not able to meet one ore more of the milestones set out in Exhibit A, Supplier shall pay liquidated damages to Buyer at the rate of 0, 35% per calendar day of delay, calculated on the basis of the aggregate Purchase Price under this Contract. The liquidated damages shall become due upon Buyer's written notification and may be set off against the Purchase Price. 

The maximum amount of liquidated damages for each occasion of delay is 10% of the aggregate Purchase Price under this Contract. The Supplier’s aggregate liability for liquidated damages for delays under this Contract is limited to 15% of the aggregate Purchase Price under this Contract.


Buyer's right to liquidated damages is without prejudice to its right to claim compensation for the damage actually suffered due to the delay, if the damage actually suffered exceeds the amount of liquidated damages.

12.2
If nothing else is stated in Exhibit A, the delivery date of the Project shall always be regarded as milestone. 

12.3
The above liquidated damages shall accrue until (i) the Project is delivered and accepted in accordance with this Contract, (ii) the maximum amount of liquidated damages as set out under this Article 12 is reached, or (iii) Buyer terminates this Contract in accordance with Article 25. 

ARTICLE 13.
DEFECTS


13.1
Supplier warrants that the Project shall fully comply with this Contract and shall meet all agreed specifications. Furthermore, the Project shall be free of defects in design, materials and workmanship and shall be of sufficient capacity and fit for the purpose for which it was intended. 

13.2
Except if expressly stated otherwise in this Contract, the warranty period shall be twenty-four (24) months from the date of the Completion Certificate or thirty-six (36) months from the date of delivery of the Project, whichever date is earlier. Notwithstanding the above, it is agreed that warranty for hidden defects shall not be subject to any statute of limitation.

13.3
When a defective part of the Goods or insufficient Work has been remedied, the above warranty period shall be calculated as from the date of final remedy of the defective part or the insufficient Work.  

13.4
Supplier shall reimburse Buyer for all costs incurred as a result of remedial work.

13.5
As soon as Supplier is notified, it shall remedy the defects within reasonable time and at its own expense. If Supplier fails to remedy the defect within a reasonable time, Buyer may set a final date by which Supplier must have remedied the defect. If Supplier fails to fulfil its obligations within the set deadline, Buyer may undertake or instruct a third party to undertake the necessary remedial work at Supplier's risk and expense. 

13.6
Unsatisfactory remedy shall give rise to the following remedies for Buyer, without prejudice to Buyer's right to claim compensation for the damages actually suffered as a consequence of the defects and/or the unsatisfactory remedy by Supplier:

a)
Reduction of the Purchase Price proportionately to the reduced value of the Project.

b)
Termination of this Contract in accordance with Article 25 if the defect is substantial or if the defect considerably deprives Buyer of the benefit of the Project. 

ARTICLE 14.
DELIVERY – TRANSFER OF TITLE AND RISK

14.1
Unless otherwise provided in Exhibit A, delivery terms for the Goods shall be D.D.P., Site mentioned in Exhibit A, as per Incoterms 2000.

14.2

When delivery dates are specified in Exhibit A, time is of the essence for the delivery and Supplier shall deliver the Project, including work-in-progress, strictly in accordance with the delivery dates set forth in Exhibit A.

14.3
Subject to Article 8.2 of this Contract, title and risk to the Goods shall be transferred upon delivery at the Site.

14.4
Supplier shall transfer title to the Goods free from any lien.

ARTICLE 15.
CE DOCUMENTATION

15.1
Supplier shall at its own expense provide Buyer with all documents required for CE-marking of Buyer's Site, including the manufacturer’s technical documents, which prove that the Goods and Works comply with all basic health, technical and safety requirements.

15.2
At the request of any authority or Buyer, Supplier shall co-operate with either of them to allow the CE marking of Buyer's whole Site. 

Article 16.
PURCHASE Price
16.1
The Purchase Price is the price charged by the Supplier to the Buyer for the Project, as specified in Exhibit A. The Purchase Price shall include all charges associated with the Project, excluding VAT, but including without limitation packaging, protection, transport until the Site, royalties, fees, insurance, and any other national, state or local taxes imposed on Goods transfer until delivery at the Site.

16.2
Unless otherwise specified in Exhibit A, the Purchase Price shall be fixed for the entire duration of this Contract, and shall not be subject to any increase for any reason whatsoever.  

ARTICLE 17.
PAYMENT


17.1
The invoices shall specify as separate items the different expenses listed in Article 16.1. above. Supplier shall send the invoices to Buyer.  

17.2  

Buyer shall, within sixty (60) calendar days after the end of the month during which the invoice was received, pay the invoiced amount to Supplier. If Buyer pays within fifteen (15) working days after the end of the month during which the invoice was received, a three (3) % discount shall be deducted from the due amount. Unless otherwise provided for in this Contract, the following deductions may be made from the payment:

a)
Any previous payments to the Supplier which relate to, or directly concern, the Goods and Works covered by the invoice;

b)
Such parts of the invoiced amount as are insufficiently documented or otherwise disputed, provided Buyer, as soon as possible and no later than at payment, specifies what documentation is considered insufficient or what the dispute concerns; and


c)
All amounts due to Buyer by Supplier provided that Buyer is entitled to make such 


deductions under the applicable law.

17.3  
If Exhibit A provide for down-payments made to Supplier before the delivery, together with Supplier’s invoice for each down-payment due, Supplier shall provide a bank guarantee in an acceptable format and from a bank acceptable to Buyer for an amount equal to the related down-payment. No down-payment shall be made to Supplier unless and until Buyer receives this bank guarantee. The bank guarantee shall expire when the Project has been duly commissioned. 

17.4   Before the final payment of the Project and before the delivery of the Completion Certificate by Buyer, Supplier shall provide a performance guarantee in the form of a bank guarantee in an acceptable format and from a Bank acceptable to Buyer equal to ten (10) % of the Purchase Price. The bank guarantee shall expire when the warranty period expires according to Article 13.2.  

17.5 
 Within sixty (60) days after delivery of the Completion Certificate by Buyer, Supplier shall submit its proposal of the final account. The proposal shall contain a breakdown of the total consideration for the Project, including all claims for variations, minus any liquidated damages and other amounts due to Buyer. The proposal shall contain documentation relating to each item included in the breakdown.


Supplier waives its right to claim further payments that were not included in the proposed final account. 

17.6 
No payment made to Supplier on account of the Purchase Price, including the final payment, shall constitute any admission or acceptance by Buyer regarding Supplier's performance of its obligations under the Contract.
ARTICLE 18.
VARIATIONS


18.1
Buyer may, by means of a variation order, request changes to the Project, which are beneficial according to Buyer from a technical and commercial perspective. Such modifications may include changes in the quantity, character, quality, kind or performance of the Project or any part of the Goods or Works, as well as changes to any provision of this Contract. Any variation shall be subject to all of the provisions of this Contract. 

18.2
If Buyer requests changes to the Project from Supplier, the Purchase Price shall be adjusted according to the rates determined in this Contract. If no applicable rates are determined, Supplier shall propose a price for the costs of the additional Goods and/or Works. Buyer may choose to pay for such variations according to the agreed actual cost expenditure. If a variation order leads to a reduction in the Goods or Works, Buyer shall be credited accordingly. 

Any adjustment to the Purchase Price or delivery schedule in Exhibit A shall only have effect if Buyer approves it in writing.

18.3
On receipt of a variation order, Supplier shall carry out the remedial work in due time, even if the effect of the variation order on the Purchase Price, the delivery schedule and other provisions of this Contract have not yet been agreed.

If the Parties disagree on the effect of the variation order on the Purchase Price, then Buyer shall pay Supplier the undisputed amount calculated according to Article 18.2. 

Compensation paid for a variation order shall be considered final unless, within six (6) months of the issue of the variation order by Buyer, the parties have started mediation proceedings under Article 36.

18.4
If Buyer requires the performance of works which in Supplier’s opinion are not part of its obligations under this Contract, then Supplier shall issue a variation order request and shall prepare an estimate within fourteen (14) calendar days detailing:

a)
description of the variation works;

b)
a detailed schedule for the performance of the variation works, indicating the required resources and significant milestones;

c)
effect on the Purchase Price with detailed supporting documentation based on relevant rates according to Article 18.2; and

d)
effects on the delivery schedule in Exhibit A, if any, with explanatory supporting documents.

18.5
If Supplier has not presented a variation order request within thirty (30) calendar days after Buyer has requested these works to be performed, then Supplier irrevocably loses the right to consider the works as variation works according to this Article 18.

18.6
When Supplier makes a request within the time limit of Article 18.5, Buyer shall, within a reasonable time, issue a variation order. If Buyer claims that these works are part of the Project under this Contract, then it shall, within a reasonable time, issue a disputed variation order instead. After receiving a disputed variation order, Supplier shall implement it within due time.

If Supplier has not instituted mediation proceedings under Article 36 within six (6) months after the issue of the disputed variation order, it shall be recorded on the disputed variation order that it is deemed to be part of the Project.

ARTICLE 19.
PROPERTY FURNISHED BY BUYER

19.1
Any property, including without limitation all tools, plans, drawings, information and materials furnished to Supplier by Buyer, shall remain Buyer's property.

19.2
Supplier shall only use this property for the purpose for which it is furnished and on a "need to use" basis. 

19.3
While in Supplier’s possession, the property shall be insured by Supplier at its own expense for the amount corresponding to the full replacement value, which Supplier shall pay to Buyer in the event of loss of or damage.

19.4
Supplier shall return the property to Buyer in the same condition as it received it, except for normal wear and tear.

ARTICLE 20.
COMPLIANCE WITH LAWS AND REGULATIONS

20.1
Supplier shall ensure that the Project complies with all applicable laws, rules and regulations, including, but not limited to any environmental rules or regulations, that it complies and keeps complying at all times with the legislation on the registration of contractors and that it has obtained all necessary permits in the framework of its obligations under this Contract.  Notwithstanding anything in this Contract, no provision shall be applied or interpreted so as to require any Party to commit a violation of any applicable law or regulation.

20.2
Supplier is aware of the Borealis Ethics Policy and shall fully comply with said policy in all its dealings with Buyer. Supplier shall establish and maintain precautions to prevent its employees or representatives from making, receiving, providing, or offering gifts, payments or other considerations to employees or representatives of Buyer or any officer or employee of any government or any department controlled by the government for the purpose of influencing those persons to act contrary to the best interests of Buyer.

20.3
Supplier shall notify Buyer promptly in writing upon discovery of any instance where the Project fails to comply with Article 22.

20.4
Supplier shall indemnify and hold Buyer harmless from all cost and expenses, including without limitation all fines and penalties as a result of this non-compliance of the Project.

ARTICLE 21.
FORCE MAJEURE

21.1
Neither of the parties shall be liable for a delay in performing or for failure to perform its obligations under this Contract if the delay or failure results from any unforeseeable cause beyond either party's reasonable control. Without prejudice to the generality of the foregoing, the following shall be regarded as causes beyond a party’s reasonable control: 

a) The outbreak of war (declared or undeclared), riot, civil disturbance, acts of terrorism;

b) The act of any government or authority (including refusal or revocation of any licence or consent); and

c) Fire, explosion or flood. 

21.2
The party that claims force majeure shall immediately notify the other party in writing stating the circumstances in reasonable detail. The burden of proof rests on the party that makes this claim.  Supplier shall take all reasonable precautions and implement any appropriate measure to avoid or mitigate the effects of any force majeure event. 

21.3
Within seven (7) calendar days after the force majeure event has ceased, Supplier shall present its proposed adjustment to the delivery schedule to Buyer, and Supplier or Buyer as the case may be, shall be granted a fair and reasonable extension for the performance of this Contract. Despite the above, Supplier shall take the necessary steps to minimize any delay in the performance of this Contract.

21.4
If a force majeure situation continues without interruption for a period of sixty (60) calendar days or more, either of the parties may terminate this Contract by sending a written notice to the other party. In such event Buyer may, if it considers this to be necessary for its normal course of business, require the Goods to be delivered in the condition they existed at the termination date, by paying a pro rata part of the Purchase Price.

ARTICLE 22. PROPRIETARY RIGHTS

22.1
Supplier guarantees that the Project does not infringe any patents, copyrights, design rights, trademarks or any other intellectual or industrial proprietary rights.

22.2
Supplier shall, at no expense to Buyer, defend all actions or suits claiming any infringement or alleged infringement and shall indemnify and hold Buyer harmless. 

22.3
Supplier shall notify Buyer promptly of any claims due to infringement of proprietary rights in connection with the Project of which it has notice and shall indemnify Buyer for such claims. In case of infringement, Supplier shall, at its sole expense, seek to obtain a license to allow Buyer to use the Project for its intended purpose. If this is not achieved in forty (40) days of the discovery of the infringement, Supplier shall change the Project, in compliance with the specifications of this Contract, in such a manner that the Project does not conflict with the rights of any third party. 

22.4
The proprietary rights attached to the inventions made by Supplier during the realization of the Project shall remain vested with Supplier. However, the proprietary rights in the inventions, which are based on any technical information which Supplier has received from Buyer, shall become Buyer's property.  Buyer may use these inventions freely, alone or in conjunction with any third party.  Buyer shall have the exclusive right to apply for a patent or register for any other proprietary rights protection for the future inventions. Supplier shall notify Buyer of such inventions and Supplier shall provide the necessary assistance to enable Buyer to apply for patents for these inventions. Buyer shall reimburse Supplier for all reasonable expenses incurred in connection with acquiring such patents, including compensation that any of Supplier's employees may be entitled to under the applicable law.

22.5 
Supplier grants Buyer an irrevocable, royalty-free, non-exclusive world-wide license with the right to grant sub-licences to any inventions and other proprietary rights now or later owned or controlled by Supplier to the extent this is necessary for the operation, maintenance, modification and repair of the Project.

22.6
Documents and computer programs provided by Buyer to Supplier, or documents and computer programs that are developed on the basis of such documents and computer programs shall be and remain the exclusive property of Buyer. Supplier shall only use these documents, computer programs or copies for the purpose of the Project. Such documents, computer programs or copies shall be returned to Buyer on completion of the Project, although Supplier may keep one copy of such information in its confidential files for record purposes, to be used only for matters which are related to this Contract.

22.7 
All other documents computer programs and copies developed by Supplier in connection with the Project shall be Supplier's property. Buyer may use these documents, computer programs and copies for the performance of the Project without restriction. 

ARTICLE 23.
CONFIDENTIAL INFORMATION

23.1
All information exchanged between the Parties must be treated as confidential and must not be disclosed to any third party or used for any purpose other than the delivery of the Project, unless this information:

a)
Is already known to the party in question at the time the information was received;

b)
Is or becomes part of the public domain other than through the fault of Buyer or




Supplier; or 

c)
Is rightfully received from a third party, without an obligation of confidentiality.

Each receiving party agrees to hold the confidential information in confidence and take all reasonable precautions to protect confidential information and not use the confidential information for any purpose other than for the Purchase Contract.

Supplier shall on demand, and without delay, return all documents received and copies that Supplier has made of those documents to Buyer.

23.2
Supplier shall not take any photographs on Site without first obtaining Buyer' written approval.

23.3
Supplier shall ensure that all its personnel, agents and subcontractors that are given access to confidential information must have a legitimate "need to know" and must ensure that they enter into undertakings of confidentiality.  Such undertakings shall in no way relieve the Supplier from any of its confidentiality obligations. Buyer may demand that Supplier’s personnel and the employees of any subcontractors engaged by Supplier to carry out the Project sign a copy of Buyer's standard confidentiality agreement.

23.4
Supplier shall not publish information about the Project or the Contract without first obtaining Buyer' written approval. This approval must not be unreasonably withheld or delayed.

23.5
The rights and obligations of both Parties under this Article shall survive the expiration or early termination of this Contract for a period of ten (10) years.

23.6
Supplier shall be solely liable for all disclosure of confidential information.

ARTICLE 24.
INSURANCES AND INDEMNITIES

24.1 
Both Parties shall mutually indemnify and hold each other harmless from personal injury or loss of life of an employee and against all losses or damages to their respective properties hereunder that may arise in connection with the Project. 


Whereas Supplier bears the risk for the Project until delivery has taken place, Supplier shall indemnify and hold Buyer harmless from and against all losses or damages to Supplier’s properties or personnel hereunder, that may arise in connection with or as a result of the Contract.
24.2
Supplier shall prior to commencing the Project provide the following insurance:

a)
For the Project against loss or damage,

b)
Liability insurance covering injuries and property damage to third party.

c)
Personnel insurance concerning its personnel and for sub contractors' personnel covering losses connected with illness, personal injury or accidental death.

The liability and personal insurance shall be provided until the date of the Completion Certificate. Supplier is obligated to have Buyer made loss payee under the insurance policy under item a) above.

Supplier’s insurance shall state that the insurers waive all rights of subrogation against Buyer.

Supplier shall ensure that all insurance policies contain a clause requiring the insurer to notify Buyer in good time before the insurance is cancelled, or lapses for any other reason.

24.3
Buyer shall provide the following insurance:

a)
Personnel insurance concerning its own personnel covering losses in connection with illness, personal injury or accidental death.

24.4
At Buyer's request, Supplier shall produce certified copies of the policies and or insurance-certificates including conditions for the insurance he is obligated to take out under this Contract. Supplier’s failure to comply, shall entitle Buyer either to apply penalties under Article 12, terminate the Contract or take other actions deemed appropriate. 

Article 25.
EARLY Termination


Without prejudice to its right to claim damages, Buyer is entitled to terminate this Contract immediately by written notice and without court intervention, if:

a)
There is a material breach of this Contract, and either such breach is not capable of remedy or, if the breach is capable of remedy, Supplier has failed to remedy the breach within thirty (30) calendar days of receiving written notice requiring it to do so.  Notwithstanding the above, if Buyer has previously given notice under this Article within the preceding ninety (90) calendar days in respect of the same or a similar breach, Buyer may terminate this Contract immediately without giving Supplier the opportunity to remedy the breach.

b)
Supplier becomes insolvent, or an order is made or a resolution passed for the liquidation, administration, winding-up or dissolution of Supplier or a liquidator or similar officer is appointed over all or any substantial part of the assets of Supplier. 

c) Supplier becomes unable to perform its obligations under this Contract  because its is no longer authorized to do so under any applicable law, statute or regulation;

d)
There is a change of control of Supplier; 

e)
Liquidated damages are payable under Article 12; or

f)
A defect occurs as provided in Article 13.6

g) A force majeure event occurs, pursuant to Article 21.

ARTICLE 26.
SUSPENSION OF THIS CONTRACT

26.1
Buyer may at its convenience and upon written notification to Supplier at any moment suspend this Contract or any part of it. 

26.2
In the event of such suspension, Supplier shall immediately discontinue all related work and immediately suspend all outstanding subcontracts on terms that are acceptable to Buyer.  Alternatively, at Buyer's option, Supplier shall assign any subcontract to Buyer.

26.3
In the event of such suspension, Supplier shall be entitled to the cost of the Project done in accordance with the Contract up to the time of suspension.

ARTICLE 27. TERMINATION MEASURES

27.1
In the event of termination of this Contract in accordance with Article 25, Buyer may take possession of the Goods and all relevant drawings, specifications, materials, tools and construction equipment necessary to enable Buyer to complete the tasks covered by this Contract. 

27.2
Any termination of this Contract shall not affect any accrued rights or liabilities of either Party nor shall it affect the coming into force or continuation in force of any other clauses and provisions of this Contract which are expressly or by implication intended to come into force or continue in force on or after that termination.

ARTICLE 28.
AUDIT


28.1
Supplier shall maintain and preserve all documentation and data, including, but not limited to written and electronic records, pertaining to the Project. 

28.2
Provided Buyer gives the Supplier twenty-four (24) hours written notice of such action, Buyer shall have the right to audit all the Goods and Works (be it completed or as work-in-progress) and documentation. Supplier shall grant Buyer reasonable access to its premises during business hours and to all relevant records, and shall provide Buyer with all reasonable assistance.  While conducting this review, Buyer shall be subject to Supplier's reasonable health and safety requirements. Buyer's right of audit remains in force until the end of the warranty period, as determined in Article 13.2.  

28.3
If the audit shows a failure by Supplier to comply with any of its obligations under the Contract, Supplier shall take all necessary steps to comply with its obligations at no additional cost to Buyer.  In this event, all costs related to the audit and incurred by Buyer shall be borne by Supplier.

ARTICLE 29.
SET-OFF


Buyer may withhold or set off against amounts due to Supplier any amounts which could reasonably be expected to become due to Buyer. 

ARTICLE 30.
LIMITATION OF LIABILITY

Except in case of gross negligence or willful misconduct, a Party shall not be liable to the other Party for loss of production, loss of use, loss of customers, loss of profits or any consequential or indirect losses. 

ARTICLE 31.
REPRESENTATIVES OF THE PARTIES 

Each Party shall appoint a representative and a deputy with authority to act on its behalf in all practical matters concerning this Contract, without however being empowered to legally bind the Party, unless specifically authorized to do so. 

A representative or a deputy may appoint and delegate specific tasks to one or more persons.  In such event, the other Party's representative shall be notified of the authority given to such appointed person.  Any delegation shall be subject to Buyer' prior written approval. 

Article 32.
Assignment, Waiver & Remedies

32.1
Apart from ancillary services such as transport, Supplier shall not sub-contract any duties or liabilities nor assign any rights or claims under this Contract without the prior written consent of Buyer.  Any such attempted sub-contract or assignment shall be void. Buyer's prior written consent shall in any event be required even for ancillary services, if such services need to be provided on the Site.

32.2
The waiver by a Party of any breach of any term, condition or provision of this Contract shall not be construed as a waiver of any other term, condition or provision of this Contract, nor shall such waiver be deemed a waiver of any subsequent breach of the same or any other term, condition or provision of this Contract.

32.3
The remedies specified in this Contract shall be cumulative, nonexclusive and in addition to any other remedies available at law, in contract or otherwise.

Article 33.
Safety

Supplier agrees that any time that Supplier's employees or agents are performing services at Buyer's premises or in proximity to Buyer's employees, Supplier shall require its employees or agents to comply with all safety rules and regulations promulgated by Buyer.  Supplier hereby acknowledges that Buyer has informed Supplier of its policy that being under the influence of, bringing in, possessing, providing, manufacturing or other production of, buying, selling or using alcoholic beverages, unauthorized drugs or controlled substances on Buyer's property or in Buyer's vehicles, is strictly prohibited. Supplier understands and agrees to follow this policy during the performance of this Contract.

Article 34.
Notice

Unless otherwise provided in this Contract, any required notices shall be sent in writing, by registered mail,, reputable overnight courier, telecopy or hand delivery, to the applicable Party at the respective address shown under its signature in this Contract, and shall be deemed effective on the date received. Either Party may change its notice address by giving advance notice of such change to the other Party in accordance with this Article 34.

ARTICLE 35.
Severability
In the event that any provision of this Contract shall become invalid or illegal, this shall not render such Contract void or invalid as a whole and in such event, such provision shall then be changed and interpreted so as best to accomplish the objective of such questionable provision.

Article 36.
Governing Law & jurisdiction AND VENUE
36.1
This Contract shall be governed by and construed in accordance with the laws of Belgium, regardless of its provisions on conflict of laws. 

36.2
For all disputes arising out of or in relation with this Contract, the Parties shall first refer to mediation under the CEPANI Rules of Mediation. The seat of the mediation shall be Antwerp, Belgium. The proceedings shall be conducted in English.

36.3
Should the mediation fail, the Courts of Antwerp, Belgium shall have exclusive jurisdiction.

	BUYER

…………………………………………………………………

[Authorized signature]

Representative:
_________________________

Title:

________________________

Date:

_________________

Address:
_______________________________



_______________________________


	SUPPLIER

…………………………………………………………………

[Authorized signature]

Representative:
_________________________

Title:

________________________

Date:

________________________

Address:
________________________________



________________________________




EXHIBIT A

SPECIFIC TERMS

ARTICLE 1. DEFINITIONS

· YEU

Means: Yamatake Europe

· YASPC

Means: Yamatake Spare Parts Center at Contell Asset Support B.V. in Holland

· PMP

Means: Parts Management Program

· Borealis
Means: Borealis Polymere GmbH

· System

Means: Current running A-MC system

· Spare Parts
Means: Spare parts listed in ARTICLE 2 of this EXHIBIT A

ARTICLE 2. GOODS AND/OR WORKS

Goods & Works

1. Parts Management Scope 

General program for the Parts Management and related services are shown in the figure below:
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Remarks: YASPC is located in Contell Asset Support B.V. in Almere, the Netherlands.

1-1. 
Initial Purchase of Replacement Cards and Spare Parts by Borealis under Parts Management Program (“PMP”) (PO 4200xxx)
The replacement cards and spare parts to be purchased and be kept at Borealis, Burghausen, shown below, are the conditions of this PMP. Those parts listed below are also the subject of this PMP services.

[image: image2.wmf]1. Cost for replacement cards

No.

Existing Model

New Model

Assy. No

Description

Q'ty

Unit Price

Total

1.

J-MSC 10

J-MSC 10

80360145-011

CTRL Module R30

26

 

 

740.00

   

 

19,240.00

      

 

2.

J-MHM 10

J-MHM 10

80360146-011

Hiway I/F

26

 

 

570.00

   

 

14,820.00

      

 

3.

J-UDM 00

J-UDM 00

80360147-001

UAC Director

13

 

 

510.00

   

 

6,630.00

        

 

4.

AOM 10

J-AOM 70

80360143-011

Analog Output 8points

30

 

 

500.00

   

 

15,000.00

      

 

5.

HAM 10

J-HAM 10

80360141-011

HL Analog Input

22

 

 

650.00

   

 

14,300.00

      

 

6.

DOM 00

J-DOM 60

80360140-011

Digital Output

14

 

 

250.00

   

 

3,500.00

        

 

7.

DOM 10

J-DOM 70

80360140-001

Digital Output

11

 

 

300.00

   

 

3,300.00

        

 

8.

DIM 00

J-DIM 70

80360139-001

Digital Input

49

 

 

230.00

   

 

11,270.00

      

 

9.

J-RTP 00

J-RTP 00

80360695-001

DI/O Remote Terminal

6

   

 

105.00

   

 

630.00

           

 

10.

J-RTP 10

J-RTP 11

80360677-001

A/O Remote Terminal

2

   

 

200.00

   

 

400.00

           

 

11.

J-RTP 20

J-RTP 20

80360693-002

A/I Remote Terminal

1

   

 

90.00

     

 

90.00

             

 

12.

J-MBU 10/11

J-MBU 11

UAC Base 

-

    

 

430.00

   

 

-

                

 

13.

J-MBU 20

J-MBU 20

UAC Extension Base

-

    

 

345.00

   

 

-

                

 

14.

J-HCX 00

J-HCX 00

80360144-001

Hiway Cable I/F

13

 

 

360.00

   

 

4,680.00

        

 

€ 93,860.00

Overhauling (not for sales but for exchanging)


[image: image3.wmf]2. Cost for spare parts under Borealis property 

(all brand new cards)

No.

Existing Model

New Model

Assy. No

Description

Q'ty

Unit Price

Total

1.

J-MSC 10

J-MSC 10

80360145-011

CTRL Module R30

2

   

 

985.00

   

 

1,970.00

        

 

2.

J-MHM 10

J-MHM 10

80360146-011

Hiway I/F

2

   

 

630.00

   

 

1,260.00

        

 

3.

J-UDM 00

J-UDM 00

80360147-001

UAC Director

2

   

 

680.00

   

 

1,360.00

        

 

4.

AOM 10

J-AOM 70

80360143-011

Analog Output 8points

2

   

 

500.00

   

 

1,000.00

        

 

5.

HAM 10

J-HAM 10

80360141-011

HL Analog Input

2

   

 

650.00

   

 

1,300.00

        

 

6.

DOM 00

J-DOM 60

80360140-011

Digital Output

2

   

 

250.00

   

 

500.00

           

 

7.

DOM 10

J-DOM 70

80360140-001

Digital Output

2

   

 

300.00

   

 

600.00

           

 

8.

DIM 00

J-DIM 70

80360139-001

Digital Input

2

   

 

230.00

   

 

460.00

           

 

9.

J-RTP 00

J-RTP 00

80360695-001

DI/O Remote Terminal

1

   

 

105.00

   

 

105.00

           

 

10.

J-RTP 10

J-RTP 11

80360677-001

A/O Remote Terminal

1

   

 

200.00

   

 

200.00

           

 

11.

J-RTP 20

J-RTP 20

80360693-002

A/I Remote Terminal

1

   

 

90.00

     

 

90.00

             

 

12.

J-MBU 10/11

J-MBU 11

UAC Base 

1

   

 

430.00

   

 

430.00

           

 

13.

J-MBU 20

J-MBU 20

UAC Extension Base

1

   

 

345.00

   

 

345.00

           

 

14.

J-HCX 00

J-HCX 00

80360144-001

Hiway Cable I/F

1

   

 

480.00

   

 

480.00

           

 

€ 10,100.00


Note:
1. New production item # 1, 2, 3 & 14 are no longer available but possible to sell those overhauled cards, however we shall provide all brand new cards, which are to be kept at Borealis Burghausen, as a special case.

2. With regard to the phase out schedule of A-MC cards, we are unable to announce officially, however we do promise to supplying A-MC cards by year 2015 as long as the PMP has been contracted between Borealis and YEU. (P.S. Those A-MC cards applied on the PMP might be a mixture of brand new cards and overhauled cards)   

3. The latest S/W, F/W as well as H/W installed on A-MC are fully compatible with old versions without fail.

4. If Honeywell releases new LCN version in the future, which is not compatible with present A-MC, YEU can not change nor upgrade A-MC version. Also, YEU never touches system F/W due to compatibility with upgraded A-MC cards.

5. YEU can not provide service for LCN version R.651, however do support A-MC cards as long as the PMP has been contracted between Borealis and YEU.

6. A-MC cards are not the product related to CE compliance. Those should be regarded as parts of system complied with CE mark.  

1-2.
Services under PMP (PO 4200xxx)
Spare Parts Stock in Yamatake Spare Parts Center (YASPC) and Parts Management

YASPC stocks the Spare Parts (defined below) and delivers them according to Borealis’ supply request. Spare Parts stocked in YASPC are consisted of the following items:

	No.
	Existing Model
	New Model
	Assy. No
	Description
	Q'ty

	1.
	J-MSC 10
	J-MSC 10
	80360145-011
	CTRL Module R30
	     1 

	2.
	J-MHM 10
	J-MHM 10
	80360146-011
	Hiway I/F
	     1 

	3.
	J-UDM 00
	J-UDM 00
	80360147-001
	UAC Director
	     1 

	4.
	AOM 10
	J-AOM 70
	80360143-011
	Analog Output 8points
	     1 

	5.
	HAM 10
	J-HAM 10
	80360141-011
	HL Analog Input
	     1 

	6.
	DOM 00
	J-DOM 60
	80360140-011
	Digital Output
	     1 

	7.
	DOM 10
	J-DOM 70
	80360140-001
	Digital Output
	     1 

	8.
	DIM 00
	J-DIM 70
	80360139-001
	Digital Input
	     1 

	9.
	J-RTP 00
	J-RTP 00
	80360695-001
	DI/O Remote Terminal
	     1 

	10.
	J-RTP 10
	J-RTP 11
	80360677-001
	A/O Remote Terminal
	     1 

	11.
	J-RTP 20
	J-RTP 20
	80360693-002
	A/I Remote Terminal
	     1 

	12.
	J-MBU 10/11
	J-MBU 11
	　
	UAC Base 
	     1 

	13.
	J-MBU 20
	J-MBU 20
	　
	UAC Extension Base
	     1 

	14.
	J-HCX 00
	J-HCX 00
	80360144-001
	Hiway Cable I/F
	     1 


The parts used for the PMP are not required to be new products. The reuse parts are included.

The parts which do not have CE marking at the time originally installed and will be replaced by YEU under PMP shall not be required to have CE marking. 

Services of the PMP

The PMP consists of following services:

A. Supply service of Spare Parts stocked in YASPC to Borealis (Details described below); and

B. Quality Check for Spare Parts at YASPC (Details described below)

A. Supply Service of Spare Parts Stocked in YASPC to Borealis

A-1. Spare Parts Delivery Service

When any part is needed at site in Borealis, a supply request by Borealis shall be made to YASPC. 

YASPC:

Mr. Klaus Bonengel, Operation Manager
Contell Asset Support B.V.

Address: 


Transistorstraat 26 1322 CE Almere, The Netherlands

Tel: 


+31(0)36 54 61 920

Fax : 


+31(0)36 54 61 930

E-Mail: 


servicedesk@contell.com
YEU as back-up:

Mr. Katsuhiko Fujii

Yamatake Europe N.V.

Address:


Bosdellestraat 120/2 1933 Zaventem, Belgium

Tel: 


+32(0)2 785 0894

Fax: 


+32(0)2 785 0711

E-mail: 


kfujii@yamatake-europe.com
On holiday (when it is urgent), 

Contell helpdesk Tel: 
+31(0)36 54 61 931

Yamatake Europe Tel: 
+32(0)497 472 716

Requested Spare Parts kept at YASPC will be delivered to Borealis’ factory by YASPC within 24 hours after receiving Borealis’ request.  On holidays (Saturday, Sunday and national holidays in The Netherlands), receiving supply request is also available, however the extra fee for the delivery service on holidays shall be invoiced separately on Time and Material basis (Actual fee+10% handling charge will be required).  The fee for delivery is not included in the contract price and will be invoiced separately (actual fee + 10% handling charge will be required).

In case the Spare Parts Delivery Service is used after Borealis has used its own cards from the local spare parts, the damaged/replaced cards should be returned to YASPC because delivery of the cards from YASPC is on exchange basis. YEU will repair it by its own cost and put it back in Spare Parts Stock in YASPC. The damaged/replaced cards shall be sent to YASPC at the cost of Borealis. 

A-2. Parts Replacement

The replacement of malfunctioning parts in the System shall be conducted by Borealis on Borealis’ own responsibility. However YEU can support Borealis’ replacement based on Borealis’ request with charge. 

The replaced parts shall be sent to YASPC at the cost of Borealis. 

B. Quality Check for Spare Parts at YASPC
YEU shall keep the spare parts in good condition at YASPC.  The stocked spare parts in YASPC are tested by YEU at YASPC once a year.  YEU guarantees the quality of the spare parts at YASPC.  The stocked spare parts in YASPC will be tested by YEU at YASPC once a year.  Borealis will receive a report that documents what has been tested, and the result of the tests.

1-3.
Optional Services

This PMP can optionally provide the following services:

A. Dispatch service of an engineer to the site for hardware replacement or for trouble shooting support (Details described below in “A. Parts replacement support”)
B. Maintenance Training (Details described below in “B. Maintenance Training”)

Travel & Living expenses and working time charges for any site trips are invoiced separately on monthly basis. This also applies to demand support services which are not covered by the scope of this PMP. Demand support is provided on the basis of a half-day as a minimum billing rate. 

A. Parts replacement support

Parts replacement is basically Borealis’s responsibility. However if there are any difficulties in such replacement of any parts, YASPC can support the replacement work according to Borealis’s request. If such replacement requires Yamatake's engineer, YEU will dispatch supervisor level engineer from Japan.

These services shall be requested to YEU and could be made available separately on Time and Material basis.

B. Maintenance Training

YEU can provide maintenance training at YASPC according to Borealis’s request. The trainer will be dispatched from Japan. 

These services shall be requested to YEU and could be made available with charge on Time and Material basis.

ARTICLE 3. DELIVERY / MILESTONES

· The Site shall be: the site of Borealis Polymere GmbH, Burghausen

· The replacement cards and spare parts for the initial purchase by Borealis shall be delivered on or before July 1, 2007.

Requested Spare Parts kept at YASPC will be delivered to Borealis’ factory by YASPC within 24 hours after receiving Borealis’ request. On holidays (Saturday, Sunday and national holiday in The Netherlands), receiving supply request is also available, however the extra fee for the delivery service on holidays shall be invoiced separately on Time and Material basis (Actual fee+10% handling charge will be required).

All delivery expenses of the Spare Parts, and replacement cards and spare parts for Buyer’s initial purchase, delivered from Supplier to Buyer, shall be borne by Supplier.  Provided, however, that all expenses necessary for returning Spare Parts from Buyer to YASPC shall be borne by Buyer.

ARTICLE 4. SUPPLIER’S TESTS

The following tests shall be performed by Supplier under Article 6 of the Contract: The stocked Spare Parts in YASPC shall be tested by Supplier at YASPC once a year.

ARTICLE 5. ACCEPTANCE TESTS

The following acceptance tests shall be performed by Supplier under Article 9 of the Contract: - None

ARTICLE 6. ADDITIONAL SUPPLIER WARRANTY

NA. 

ARTICLE 7. PURCHASE PRICE

1-1. Initial Purchase of Replacement Cards and Spare Parts by Borealis under PMP

Borealis shall pay for the initial purchase of replacement cards and spare parts in EURO by remittance in the following manner:

· EUR 103.960,-


1-2. Services under PMP

Parts Management Program Price: 

· EUR 62,500 / 5 years*

(*Minimum five (5) years contract is required.)

Payment for EUR 62.500 shall be made in EURO by remittance by Borealis in installments annually on or before Sept. 1 in the amount of EUR12.500 for the duration of the Agreement.
40 % of  the price is based at an exchange rate of 1EUR=130 Japanese Yen. Contract price will be revised with both parties agreement, if exchange fluctuations exceed 10% either upward or downward as of the invoicing date.

The yearly fee of EUR 12.500 is based on the following:

· EUR 7.500 based on Euro. This part is fixed, and will not be changed during the contract period.

· EUR 5.000 based on Japanese Yen, will be revised of the fluctuation exceed 10+% either upward or downward as of the invoice date.

The following items are invoiced on a monthly basis:

· The fee for the spare parts repair cost in the amount of four thousand (4.000) euro per card
· Travel & living expenses

· Engineering fee

When the new devices which will require any new kind of spare parts are installed additionally to the System, this price will be revised. When the new devices, which will not require any new spare parts, shall be regarded as included devices into the System after the end of each warranty period.

The malfunctioning parts by the cause of consumable’s trouble are not covered by the price above.  The fee for the spare parts used for the replacement of the malfunctioning parts shall be invoiced separately.

The fee for delivery is not included in the contract price and will be invoiced separately (Actual fee+10% handling charge will be required).

All travel & living expenses plus 10% handling charge and any engineering fee will be invoiced separately.

1-3.
Optional Services

The fee for the optional support services, travel and living expenses are invoiced on a monthly basis.

Fee for Optional Support Services shall be calculated based on the following Time and Materials table of engineer fee.

	Rate Title
	Field Engineer
	Field Engineer

	Purpose
	Hardware Engineer
	Supervisor

	Location
	YASPC
	Yamatake

	Daily Rate
	EUR 780
	EUR 923

	Half-day Rate
	EUR 390
	EUR 500

	Over Time Rate
	EUR 150
	EUR 173

	Saturday Rate
	EUR 1,170
	EUR 1,569

	Sunday & National Holidays Rate
	EUR 1,560
	EUR 1,569

	Overtime Rate on Saturday
	EUR 220
	EUR 294

	Overtime Rate on Sunday & National Holidays
	EUR 300
	EUR 294


The above fee of engineer from Japan is calculated based on an exchange rate of 1EUR=130 Japanese Yen. The above fee will be revised with mutual agreement, if exchange fluctuations exceed 10% either upward or downward as of the invoicing date. Any change of the Time and Materials table shall be effective from the next month of Time and Materials based service incurred.

Travel and living expenses will be handled separately and invoiced to Borealis at actual cost plus 10% with reasonable and usual verification of the costs incurred.

ARTICLE 8. DURATION

The term of this Contract shall be from  July 1, 2007 to Aug. 31, 2012 (“Initial Term”).  The term of the service under the PMP shall be from Sept. 1, 2007 to Aug. 31, 2012.  Subject to the conditions set forth in ARTICLE 25 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT, this Contract may not be terminated without cause as described in Article 9 regarding deviations to terms and conditions Article 25 by either party during the Initial Term.  After the Initial Term, the term of this Contract shall be automatically extended for additional one (1) year with agreed-upon revised terms and conditions, if any, unless either party notifies the other party in writing of its intention of termination of this Contract at least three (3) months prior to the termination of the Initial Term or any renewal term.

Subject to the provisions on early termination, suspension and force majeure, this Contract shall remain in force during the term specified above.

ARTICLE 9. SPECIAL CONDITIONS

· ARTICLE 11.2 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall be replaced with the following: “If Buyer believes that the measures proposed or implemented by Supplier are insufficient to avoid or recover the delay, then Buyer may, without prejudice to its rights under Article 25, require Supplier to take the measures it considers to be necessary.  If Supplier fails to take these measures, Buyer may, after notification to Supplier, undertake itself or instruct a third party to undertake the necessary measures at Supplier’s expense.”


· The conditions in ARTICLE 12.1 and 12.3 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall not apply


· The warranty period under ARTICLE 13.2, 13.3, 13.4 and 13.5 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall be ninety (90) days from Nov. 1, 2007 for replacement cards and spare parts of the initial purchase. For spare parts delivered from YASPC, the same warranty period applies, but starting from date of delivery. All delivery expenses of the Spare Parts, and replacement cards and spare parts for Buyer’s initial purchase, delivered from Supplier to Buyer, shall be borne by Supplier.  All expenses necessary for returning Spare Parts from Buyer to YASPC shall be borne by Buyer.


· ARTICLE 17.2 OF the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall be replaced with the following: “Buyer shall, within sixty (60) calendar days from the date of invoice, pay the invoiced amount to Supplier.  Unless otherwise provided for in this Contract, the following deductions may be made from the payment: 
(a) Any previous payments to the Supplier which relate to, or directly concern, the Goods and Works covered by the invoice; 
(b) Such parts of the invoiced amount as are insufficiently documented or otherwise disputed, provided Buyer, as soon as possible and no later than at payment, specifies what documentation is considered insufficient or what the dispute concerns and such fact is admitted by Supplier; and 
(c) All amounts due to Buyer by Supplier provided that Buyer is entitled to make such deductions under the applicable law.”


· ARTICLE 17.4 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall not apply.


· ARTICLE 23.6 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall be replaced with the following: “Each party shall be liable for all disclosure of confidential information of the other party.”


· ARTICLE 25 of the TECHNICAL EQUIPMENT AND MRO PURCHASE CONTRACT shall be replaced with the following: “Without prejudice to its right to claim damages, either party is entitled to terminate this Contract in case of a), b), c), d) and f), and Buyer is entitled to terminate this Contract in case of e) and g), immediately by written notice and without court intervention, if: 
a) There is a material breach of this Contract, and either such breach is not capable of remedy or, if the breach is capable of remedy, a breaching party has failed to remedy the breach within twenty (20) calendar days of receiving written notice requiring it to do so.  Notwithstanding the above, if a non-breaching party has previously given notice under this Article within the preceding ninety (90) calendar days in respect of the same or a similar breach, the non-breaching party may terminate this Contract immediately without giving the breaching party the opportunity to remedy the breach; 
b) A party becomes insolvent, or an order is made or a resolution passed for the liquidation, administration, winding-up or dissolution of such party or a liquidator or similar officer is appointed over all or any substantial part of the assets of such party; 
c) A party becomes unable to perform its obligations under this Contract because it is no longer authorized to do so under any applicable law, statute or regulation; 
d) There is a change of control of a party; 
e) Liquidated damages are payable under Article 12; 
f) A force majeure event occurs, pursuant to Article 21; or 
g) Buyer decides to take the AM-C’s by any reason out of operation within the duration of this contract and ninety (90) day written advance notice has been given to Supplier.  In case that Buyer terminates this Contract for the reason of g), Buyer shall pay fifty percent (50%) of the remaining payment amount (i.e. EUR12,500 multiplied by the remaining year(s) of the PMP divided by two)” 

Buyer initials

Supplier initials
26
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Supplier initials 


