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Section : General terms and conditions

GENERAL TERMS AND CONDITIONS OF SALES

All Yamatake [YA] proposals, all acceptance of Purchasers’ orders and all sales by YA are expressly limited to, and expressly made conditional upon the Purchaser’s acceptance of and assent to the General Terms and Conditions of Sales as set forth herein, notwithstanding receipt of, or acknowledgement of, the Purchaser’s order form or specifications containing additional or different provisions, or conflicting oral representations by any agent or employee of YA.

Any additional, different, or conflicting Terms and Conditions on Purchaser’s purchase order, specifications, or other document issued by Purchaser are hereby objected to by YA, and such documents shall be wholly inapplicable to any sale made pursuant to this proposal and not be binding in any way on YA.

No waiver, change or modification of any of the provisions shall be binding on YA unless made in writing expressly stating that it is a waiver, change or modification of the Terms and Conditions and signed by and authorised representative of YA.

1.
SCOPE OF PROPOSAL
1.1.
The scope of this proposal includes YA supplies including System Hardware, System Software, Spares, Consumables, Tools and tackles, third party equipment and Services as reflected in the Bill of Materials attached.  Any other item(s), not included in the Bill of Material attached, will not be the part of the Contract entered between YA and Purchaser.

2.
PRICES

2.1
CURRENCY
Prices quoted are in euro.

2.2
BASIS OF PRICE

The prices quoted in this proposal are our net in euro. The Prices quoted also do not include Sales, Use, Excise or other similar taxes. The Purchaser shall pay, in addition to the prices quoted, the amount of any present or future Sales, Use, Excise or other similar taxes applicable to the Sales or use of System, or in lieu thereof Purchaser shall provide YA with a tax exemption certificate acceptable to the tax authorities.

2.3
PRICE VARIATIONS


The prices quoted are firm for the scope of supplies and delivery period quoted. In case the scope of supplies changes and is agreed upon, addition or deletion prices as expressly agreed in writing will become applicable. 

In case the delivery period is extended by the Purchaser beyond the quoted and agreed delivery as per this proposal, YA will be suitably compensated for price adjustments.

2.4
REVISIONS

Any revision in the instrument specifications may be implemented upon request of the purchaser and any unrecoverable costs incurred in connection with the order during period from the start of engineering to the date of receipt of revision are charged to the customer.

Upon receipt of revised specifications from the purchaser, YA review the extent of such revisions in relation to the progress of the factory work on the related manufacture and would like to discuss with the purchaser the estimated unrecoverable costs for reasonable settlement.

2.5
CANCELLATIONS

Any item cancelled by the purchaser shall be subject to cancellation charges, depending upon the status of the factory order. Any revision which calls for and/or requires a change in the basic model number of the equipment shall be considered as a cancellation.

The following table indicates the rates of cancellation charges at various stages of the progress of the factory order.

	
	TIME OF CANCELLATION
	RESALABLE
	NON-RESALABLE

	
	
	
	

	
	Prior to start of Engineering
	5%
	10%

	
	After start of Engineering but prior to release for Production
	15%
	30%

	
	After release for Production but prior to completion of Fabrication
	30%
	60%

	
	After completion of Fabrication but prior to Shipment
	50%
	100%


NOTE :

“Resalable” means a standard product which is listed in our Published Price Book that we can reasonably expect to resell to others within Sixty (60) days after cancellation.

Regarding outside purchased item(s), YA would like to pass on cancellation fee charged by the sub-contractor(s) to the purchaser. Cost of change in Panel Wiring, Piping and/or cut-outs etc. will be quoted upon Purchaser’s request.

2.6
INVENTORY CARRING COSTS

In the event that YA is requested to hold forwarding of the ordered equipment from its factories or sub-vendor(s) factories for the reason on the Purchaser’s side, an inventory charge of 15% [ Fifteen percent ] of order amount per month will be applied.

Instructions for the release of held equipment must be specific in writing at the time equipment holding is placed and charges shall be added immediately. In no event equipment will be hold over three months [ 3 months ]. If the held equipment is not released before then, it shall be treated as cancellation of order.

3.
DELIVERY
3.1
BASIS OF DELIVERY
The delivery quoted in this proposal is based on the within covered Bill of Material, Hardware, Software and Services. Any subsequent changes in the covered Bill of Material, Hardware, Software and Services will effect the delivery date.

3.2
INITIAL APPROVALS

YA will submit the drawings and data required on the Hardware equipment proposed for approval within seven weeks [ 7 weeks ] after receipt of order provided that specifications and requirements to prepare such drawings are made clear to YA at the time of order receipt.

3.3
TIME OF DELIVERY

YA shall deliver the requirements covered by this proposal in 6 months [ Six months ] ex-works after receipt of technically and commercially clear Purchase Order that will enable YA to proceed with uninterrupted production or fabrication. Any change, addition or deletion of specifications after the finalised data may result in additional delivery time.

 3.4
SHIPMENT TIME

The time of shipment from the port of embarkation [ Ex Go-down Tokyo ] will be four weeks [ 4 weeks ]  after the completion date of the goods at our factory.

3.5
EXPORT LICENSE

The time of delivery set forth shall be valid provided that necessary Export or other such license(s) are granted in due time.

3.6
EXPORT PACKING


Where applicable, the equipment proposed under this proposal shall be adequately packed in accordance with our standard Export Packing procedures.

3.7
INSPECTION AT YA FACTORY

The Purchaser or his authorised representative(s) may, with four weeks [ 4 weeks ] advance notice, inspect products and system manufactured by YA. Such inspection will be carried out in accordance with YA’s standard Customer’s Inspection Procedures which shall be submitted to and approved by the Purchaser including the types and quantities of documents to be submitted. If any inspection or documentation is over and beyond the scope and criteria of the inspection procedure of YA, or simulated systems operations test other than described in YA’s Customer’s Inspection Procedures are requested, any extra costs incurred by conducting such inspection or preparation shall be to Purchaser’s account. Any costs required for the inspection or, such as salaries, transportation, lodging, food, subsistence allowance, etc. is not included in our scope of supplies.

3.8
INSPECTION ON ARRIVAL AT PURCHAER’S SITE


The purchaser shall, immediately on arrival of goods at the place of destination, take steps to examine the goods in order to ascertain the existence of any defects. If there shall be any reason(s) for complaint, the Purchaser shall give immediate notice to YA within three months [ 3 months ] after YA delivers to the contractual delivery date. Should the Purchaser omit or fail to examine or have examined the goods, or to give such immediate notice as aforesaid, he shall have no claims whatsoever against YA.

3.9
LIQUIDATED DAMAGE

YA agrees to pay LD amount of 1% [ One percent ] per each delayed week but not exceeding 5% [ Five percent ] of the order amount if the delay in delivery is solely on YA’s account. LD shall become due after the end of thirty days [ 30 days ] grace period after YA’s late performance. 

3.10
LIMITATION OF LIABILITY

IN no event shall YA be liable for incidental, indirect, special or consequential damages resulting from YA’s performance, or failure to perform, pursuant to the contract, or the furnishing, performance, or use of any equipment or software sold pursuant hereto, whether due to a breach of contract, breach of warranty, the negligence of YA, or otherwise.

4.
VALIDITY


The prices quoted in this proposal remain firm and valid for acceptance upto Sixty days [ 60 days ] from the date of proposal unless otherwise expressly stated elsewhere in writing. After the validity period elapses, YA shall have the option to re-quote or re-validate the prices, if so requested.

5.
PAYMENT TERMS

5.1
MINIMUM ORDER VALUE

The minimum order level acceptable by YA is  10000 euros. [ ten thousand euros ] .

5.2
PAYMENT TERMS

Unless otherwise expressly stated in writing, all payments by the Purchaser to YA shall be made by way of an irrevocable and confirmed Letter of Credit [ LC ] payable at sight and drawn on a prime bank designated by YA. Such LC shall be valid for not less than six month [ 6 months ], after receipt by YA and must be received by YA at least thirty days [ 30 days ] prior to the estimated shipment date. The LC shall remain valid until final payment is made. The LC shall also provide transhipment and partial shipments. Should the Purchaser fail to make payment on due date, interest on the related invoice shall be due and payable to YA at the then current maximum bank rates.

5.3
ESCALATION


If the payment is to be made exceeding a year from the date of contract, even if partial or prior payments are made,  Price adjustment formula as stated below will be applied. 

Ii - Ib

Pa =  
   Ai * 
-------

Ib


Where :


Pa 
=
Price Adjustment


Ai
=
Invoice amount

Ii
=
Equivalent US Dollar Invoice index issued by Japanese Govt. for the month during which invoicing occurs.

Ib
=
Base index for the twelfth month after the proposal.

6.
WARRANTY

6.1
During the warranty term YA shall be responsible for and take all reasonable steps to remedy free of charge, any hardware design faults, Software errors except those faults and errors caused by or attributable to:

(i)
any modification to the Hardware or Software by Purchaser, unless such modification is made with the prior written approval of YA;

(ii)
the use of Hardware or Software with any associated or complementary hardware or Software not supplied pursuant hereto;


(iii)
any misuse of the Hardware or Software;

(iv)
exposure of the Hardware or Software to conditions beyond the environmental, power or operating constraints specified by YA; or

(v)
installation or wiring of the Hardware other than in accordance with YA’s instruction.


Any costs incurred by YA in the repair or correction of faults attributable to the foregoing items (i) through (v) shall be to the Purchaser’s account.


Items subject to wear or burnout through usage such as lamps, fuses, paper media, printer ribbons and inks, pen recorder inks, disposable filters, glass parts, and the like shall not be deemed to be defective by reason of such wear or burnout.


HARDWARE


YA warrants Hardware supplied hereunder to be free from defects in material or workmanship for a period of twelve months [ 12 months ] after the date of delivery; except that Hardware of other manufacturer which is expressly designated by Purchaser to be supplied hereunder is warranted in accordance with the published warranty of its manufacturer(s), to the extent YA has the right to such warranties.


Hardware which is returned transportation prepaid to YA’s originating factory and found upon YAs’ inspection to be defective in material or workmanship will be repaired or replaced at YA’s option, free of charge and return-shipped lowest cost transportation prepaid.


Repaired or replaced Hardware shall be warranted for the remainder of the unused warranty term or for ninety days [ 90 days ] from shipment whichever is greater.

 
SOFTWARE


Software is warranted to be free from errors for a period of twelve months [ 12 months ] from the date of delivery or as is otherwise specified in the applicable License Agreement. For purposes of this warranty, an error shall be the failure of the Software to perform a function as designated in the Functional Specification, or in the case of standard Software, the YA User Manual applicable to such Software at the time of shipment.


If the Purchaser promptly notifies YA of the Software error and provides a description of the error along with documentation to allow the error to be repeated, YA will, at its option and expense : a) modify the Purchaser’s program at YA’s facility, or b) make available to Purchaser instructions for modifying the erroneous program, or c) make available at YA’s facility, a replacement program.


The foregoing warranty shall constitute the exclusive remedy of Purchaser and the exclusive liability of YA for any breach of any warranty related to the Equipment or Software supplied hereunder.

THE WARRANTY SET FORTH HEREIN IS EXCLUSIVE, AND YA EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, WHETHER WRITTEN, ORAL, IMPLIED OR STATUTORY, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PERTICULAR PURPOSE.

6.2
SOFTWARE USER LICENSE

Upon delivery to Purchaser, YA grants the Purchaser a fully paid-up, non-exclusive, royalty-free license to use the Software supplied hereunder. Such license shall be subject to the following restrictions:


(i)
Such Software shall be utilised only on the processing unit(s) with which it was furnished;


(ii)
Purchaser may make copies of such Software only to the extent necessary for the efficient use of such Software with the central processing units furnished hereunder, and all such copies shall include YA’s copyright notice; and


(iii)
Purchaser shall not assign or transfer the Software to any third party except in connection with the sale by Purchaser of the central processing unit with which such Software is used.



YA shall, upon request of Purchaser, grant additional licenses and rights to use the Software with additional central processing units supplied to Purchaser by YA. Such licenses shall be upon the Terms and Conditions then being used by YA for such licenses, or if no such Terms and Conditions are in effect, upon reasonable Terms and Conditions for such licenses. YA expressly does not sell its Software.

6.3
PATENT INDEMNITY

YA shall, at its own expense, defend any suit that may be instituted against Purchaser for alleged infringement of any Japanese patents or copyrights related to the parts of the equipment manufactured by YA, provided that:


(i)
Such alleged infringement consists only in the use of such equipment by itself and not as a part of or in combination with any other devices or parts not provided by YA hereunder;


(ii)
Purchaser gives to YA immediate notice in writing of any such suit and permits YA, through counsel of its choice, to answer the charge of infringement and defend such suit; and


(iii)
Purchaser gives to YA all needed information, assistance and authority, at YA’s expense, to enable YA to defend such suit.



In the case of final award of damages in any such suit, YA will pay such award, but shall not be responsible for any settlement made without its written consent.


This states YA’s total responsibility and liability, and Purchaser’s sole remedy for any actual or alleged infringement of any patent by the Equipment, or any part thereof, provided hereunder. In no event shall YA be liable for any indirect, special, or consequential damages resulting from any such infringement.

6.4
PROPRIETARY INFORMATION

All proprietary information [ as defined below ] obtained by Purchaser from YA in connection with the contract shall remain the property of YA, and for a period of five years [ 5 years ] from the date of disclosure to Purchaser. Purchaser shall not disclose such proprietary information to any third party, or use such information in any way other than expressly provided by contract.


As used herein, the term “proprietary information” shall mean written information [ or oral information reduced to writing ], or information in machine-readable form, including but not limited to Software supplied to Purchaser hereunder which YA deems proprietary at the time of disclosure to Purchaser by marking or labelling the same “Proprietary”, “Confidential” or “Sensitive”.


The Purchaser shall incur no obligation hereunder with respect to proprietary information which:


(i)
is publicly known at the time of disclosure to Purchaser;


(ii)
is known to Purchaser at the time of disclosure to Purchaser;


(iii)
is received by Purchaser from a third party without restrictions similar to those contained herein;


(iv)
is independently developed by Purchaser;


(v)
is furnished to a third party by YA without the restrictions on the third party’s rights similar to those contained herein; or


(vi)
is approved for release in writing by an authorised representative of YA.

7.
FORCE MAJEURE

YA shall not be liable for any delay in the delivery of any part of the Equipment or Software if such delay is due to any cause beyond the control of YA, including but not limited to the acts of God, fires, epidemics, floods, riots, wars, sabotage, labor disputes, governmental actions, or inability to obtain materials, components, manufacturing facilities, or transportation as a result of such causes. In addition, YA shall not be liable for any delays in delivery or performance caused by failure of Purchaser to provide any necessary information in a timely manner. In the event of such delay, the date of shipment or performance hereunder shall be extended by a period equal to the time lost by reason of such delay and, in instances of Purchaser caused delay, the contract price and other affected terms shall be equitably adjusted.


The delivery date set forth in this proposal are approximate only, and YA shall not be liable for, nor shall the Contract be breached, by any delivery by YA within a reasonable time after such date.

7.1
 ARBITRATION


All disputes, controversies or differences [ if any ] which may arise between YA and Purchaser, out of or in relation to or in connection with the CONTRACT, shall be finally settled by arbitration in Tokyo, JAPAN, in accordance with the Commercial Arbitration Rules of the Japan Arbitration Association. The award rendered by the arbitration shall be final and binding on both parties.

8.
ASSIGNMENT


The contract may not be assigned by the Purchaser without the prior written consent of YA, and any assignment without such consent shall be null and void.

9.
APPLICABLE LAWS

The validity and interpretation of the CONTRACT and legal relations of the parties concerned shall be construed and governed by the laws of Japan.

10.
USE WITH NUCLEAR POWER


The Purchaser shall not use any Equipment or any part thereof supplied hereunder in connection with any activity or process involving nuclear fission or fusion, or any use or handling of any source, special nuclear or by-product material, as those materials are defined in the U.S. Atomic Energy Act of 1954 [ as amended ], until such time as Purchaser, at no expense to YA, shall have obtained insurance coverage, indemnities, and waivers of liability, recourse and subrogation, in a form acceptable to YA, all fully adequate in the opinion of YA to protect YA [ and its sub-contractor(s) and suppliers ] against any type of liability, whether in contract, tort [ including but not limited to negligence ], strict liability or otherwise. YA shall not be obligated to deliver any goods or services hereunder until such insurance, indemnities, and waivers have been procured and are legally operative in favour of YA. If same is not obtained, YA may rescind the Contract without any liability whatsoever.

11.
EXCEPTIONS AND CLARIFICATIONS


Unless agreed in writing by YA, no other terms and conditions will be applicable for the CONTRACT awarded based on this Proposal.

12.
SERVICES


YA understands and appreciates Purchasers need for trained and experienced manpower to support him in the smooth installation, commissioning and take-over of the project. YA can extend the services of such skilled and experience persons during the project. 


The details, including compensation and terms on such services are available separately and are enclosed wherever desired.

..end of section...
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