Draft: 2009/05/26

SALES CONSULTING AGREEMENT


This SALES CONSULTING AGREEMENT (“Agreement”) is made by and between Azbil Europe NV, a corporation having its principal place of business at Bosdellestraat 120/2, B-1933 Zaventem (Sterrebeek), Belgium (“AZBIL”) and Regis Houllier’s Company xxxxxxx Located at




 (“CONSULTANT”).

RECITALS

 Regis Houllier is a former Azbil’s employee.  he has worked for Azbil from November 5th, 2001 to July 10th, 2009. As a former Azbil’s employee,  Regis Houllier has cumulated a specific knowledge of Azbil’s products. The consultant is an entity Regis Houllier owns, represents and operates..
AZBIL wishes to receive certain services from CONSULTANT, and CONSULTANT is willing to provide such certain services to AZBIL;

The parties desire to enter into an agreement providing the obligations and responsibilities of each in connection with the performance of the services;

In consideration of the mutual covenants contained herein and other good and valuable consideration, the parties hereto agree as follows:

1.
DEFINITION

1.1 PRODUCTS

PRODUCTS shall mean (i) IAP MRO Products and (ii) IAP Core Products.

(i) IAP MRO Products shall mean Yamatake Corporation’s industrial automation products used at existing Yamatake Corporation’s or former Yamatake-Honeywell Co., Ltd’s installation.

(ii) IAP Core Products shall mean Yamatake Corporation’s industrial automation products for new installation opportunities.

1.2 TERRITORY

TERRITORY shall mean Europe, Russia and Africa, excluding (i) Turkey, Italy, UK, Spain, Portugaland (ii) jobs for Sojitsu Russia and future inquiries for Russia from Japanese customers.
1.3 CUSTOMER

CUSTOMER shall mean (i) end users who run Yamatake Corporation or former Yamatake-Honeywell Co., Ltd’s system and distributors who supply the IAP MRO Products to such end users, and (ii) end users who inquire the IAP Core Products and distributors who supply the IAP Core Products to such end users.  Names of CUSTOMERS as of the effective date of this Agreement are as listed in Annex 1. However the business by CONSULTANT is not limited to the listed customers.
1.4
EFFECTIVE DATE

EFFECTIVE DATE shall mean the effective date of this Agreement which is September xx, 2009.

1.5
SALES COMMISSION

SALES COMMISSION shall be as defined in Section 6.

2.
SERVICES TO BE PROVIDED

CONSULTANT shall provide the following services (“SERVICES”) to AZBIL in accordance with the terms and conditions set forth hereinafter:

1) To take care of whole process from collecting inquiries, making quotations to concluding deals (excluding order entry, shipment and bill collection to be done by AZBIL)

Quotation and any commitment by CONSULTANT to CUSTOMERS shall be subject to AZBIL’s prior approval in accordance with the procedure and process agreed in advance by the parties hereto.  Major terms of sale related to quotation shall be as set forth in Annex 2 As long as quotations and commitments by CONSULTANTS to CUSTOMERS conform to the major terms in Annex 2, AZBIL does not require for everytime approval. 
To assist AZBIL for AZBIL’s communication with CUSTOMER for post order entry works, such as delivery scheduling

2) To submit to AZBIL an updated job list on a monthly basis within five (5) working days from the end of previous calendar month

3.
STATUS OF CONSULTANT
3.1
This Agreement does not grant exclusivity of PRODUCTS, TERRITORY AND CUSTOMERS to CONSULTSANT, and if any conflict arises between CONSULTANAT and AZBIL or any other third party, the parties hereto shall communicate faithfully for possible solutions.

3.2
This Agreement calls for the performance of SERVICES of CONSULTANT as an independent contractor, and CONSULTANT shall not be considered an employee of AZBIL for any purpose.  CONSULTANT shall not create any obligation to bind AZBIL or on behalf of AZBIL unless such right or power is specifically granted to CONSULTANT by AZBIL.

3.3
Any and all taxes of whatsoever nature, including but not limited to income tax, which may be imposed upon CONSULTANT by the government authorities in connection with SERVICES under this Agreement, shall be borne and paid by CONSULTANT.

4. CONSULTANT’S REPRESENTATIONS

CONSULTANT represents and warrants that it is free to enter into this Agreement with AZBIL and that it is not bound by any employment agreement, non-disclosure agreement, non-competition agreement or any other agreement or obligation that may infringe on its ability or in any manner to prevent CONSULTANT from performing any of the duties of CONSULTANT that may be required under this Agreement, or in any way result in any involvement of AZBIL in any matter, action, suit or proceeding concerning CONSULTANT’s employment with any former employer or the termination of such employment.  CONSULTANT further represents and warrants that it will not provide to AZBIL or utilize in its consulting services for AZBIL any information of any former employer or corporation which it understands to constitute trade secret information.  CONSULTANT agrees to indemnify AZBIL against any and all costs, attorney’s fee, and losses, liabilities and expenses resulting from any claims arising out of, directly or indirectly, or in any way related to CONSULTANT’s representations set forth herein, including without limitation, any breach thereof.  However this does not apply to obligation that Regis Houllier had with Azbil Europe during his previous employment period.

5. STANDARD OF PERFORMANCE
5.1
CONSULTANT shall devote sufficient business time, attention and energies as necessary to fully perform its duties hereunder.  CONSULTANT agrees that it will at all times faithfully, industriously, and to the best of its ability, experience and talent, and in good faith, perform all of the duties that may be required, pursuant to the express and implicit terms hereof, to the reasonable satisfaction of AZBIL, and AZBIL will provide necessary information and other support appropriate to the performance of CONSULTANT’s SERVICES.
5.2
CONSULTANT may enter into employment agreement or establish business partner relationship with third parties.  However, if there is any conflict of interest between AZBIL and CONSULTANT’s employer or business partner concerning competitiveness with AZBIL and so on, such fact shall be immediately disclosed to AZBIL upon conclusion of such relationship.

6. SALES COMMISSION
AZBIL shall pay for SERVICES (“SALES COMMISSION”) to CONSULTANT as follows:

· For IAP MRO Products and IAP Core Products
Twenty Five percent (25%) of the gross margin of the IAP MRO Products and IAP Core Products sold by AZBIL to CUSTOMERS

· 

7.
CALCULATION AND PAYMENT

7.1
Earning of Sales Commission.  SALES COMMISSION is earned when a commercial invoice is issued to CUCSTOMER by AZBIL, which shall be applicable on the net invoice price of hardware products and not on any other charges, including but not limited to, service charges, tax, transportation and any other expenses.

7.2
Calculation of Sales Commission.  SALES COMMISSION shall be calculated at the end of each calendar month and shall be due and payable at the end of the following month.  AZBIL provides CONSULTANT with appropriate report to show the relevant sales details and their associated cost on monthly bases.
7.3
Collection Problem.  In case of collection problem, such as no payment or partial payment by CUSTOMER, already calculated and paid SALES COMMISSION corresponding to such sale shall be returned by CONSULTANT to AZBIL.  Debit note will be issued to compensate with future SALES COMMISSION.

8.
EXPENSES

Expenses incurred in connection with SERVICES shall be borne by either AZBIL or CONSULTANT as set forth in Annex 2.
9.
TERM AND TERMINATION

9.1
Duration. This Agreement shall be effective on EFFECTIVE DATE defined in Section 1, and shall be in full force and effect for one (1) year.  Thereafter, this Agreement shall be automatically extended for one (1) year unless either party notifies the other party of its intention to terminate in writing at least three (3) months prior to the expiration of the initial term or any renewed term.

9.2 Termination Without Cause.  If both parties agree, this Agreement may be terminated as of the date agreed upon by the parties.
9.3 Termination For Cause.  If either party hereto should breach any material obligation hereunder, a non-breaching party may serve written notice to a breaching party, specifying the respect in which such party has breached this Agreement.  If such breach is not cured within fourteen(14) days after said notice, the non-breaching party may, by written notice to the breaching party, terminate this Agreement, effective immediately.
10.
DUTIES AND RIGHTS AFTER TERMINATION

10.1 Duties.  Upon termination of this Agreement both parties complete all duties incurred prior to the effective date of termination of this Agreement.
10.2 Sales Commission After Termination.  For six (6) months after the termination of this Agreement CONSULTANT shall be entitled to SALES COMMISSION generated based on SERVICES hereunder. Sales commission after termination is calculated, paid and treated as in the same manner as in contract period.
11. PROPRIETARY INFORMATION
11.1
Definitions. The term “Proprietary Information” shall be given its broadest possible interpretation and shall mean any business and technical information, including customer information, that (i) derives independent economic value, actual or potential, from not being generally known to the public, and (ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

11.2 Nondisclosures.  CONSULTANT acknowledges that from time to time it may receive from AZBIL or may learn through performance of SERVICES, the information considered to be AZBIL’s Proprietary Information, and further acknowledges his fiduciary obligations in respect thereof.  Without limiting the scope of such fiduciary obligations, CONSULTANT agrees that it will not, at any time or manner, directly or indirectly, use for his own benefit or benefit of any other person or entity or otherwise divulge, disclose, or communicate to any person or entity any AZBIL’s Proprietary Information without the prior written consent of AZBIL.  All files, records, computer printouts, documents, objects, drawings, specifications, patterns and similar items containing AZBIL’s Proprietary Information, including copies thereof, whether prepared by CONSULTANT or otherwise coming into its possession, shall remain the property of AZBIL.  CONSULTANT will return such Proprietary Information in its possession within a reasonable time after the termination or expiration of this Agreement and shall not retain any copies thereof.  This covenant of nondisclosure and CONSULTANT’s liability for breach of such covenant shall survive the expiration of termination of this Agreement.

11.3 Liability for Disclosure of Proprietary Information. CONSULTANT acknowledges that each of the restrictions contained in this Agreement relating to the nondisclosure of the Proprietary Information is reasonable and necessary in order to protect legitimate interests of AZBIL and that any violation thereof would cause irreparable injury to AZBIL.
12.
ARBITRATION
12.1
All disputes arising under, or by virtue of this Agreement, which are not promptly settled by mutual agreement of the parties hereto, shall be finally settled under the Rules of Conciliation and Arbitration of the Belgium Court.
12.2
Arbitration shall take place in Brussels, Belgium.  The arbitrators shall be governed by this Agreement; the language of both notification and arbitration will be English; and the decision of the arbitrators shall be final and binding upon both parties hereto.

13.
COMPLIANCE WITH LAW AND EXPORT CONTROL
13.1
Compliance with laws.  CONSULTANT shall comply with all applicable laws, ordinances, rules and regulations in performance of SERVICES.  CONSULTANT shall defend and hold AZBIL harmless from any loss, damages, or costs arising from or caused in any way by any actual or alleged violation of any law, ordinance, rule or regulation.
13.2
Export Control.  CONSULTANT shall comply with all applicable export control laws and regulations of Belgium, Japan, France, the TERRITORY or any other applicable jurisdiction.  When requested by CONSULTANT, AZBIL will give CONSULTATN full  assistance in providing necessary documents or information to enable CONSULTANT to obtain governmental approval required for shipment of PRODUCTS to CUSTOMERS.

14.
COMMERCIAL POLICY
14.1
CONSULTANT agrees that it will not, in connection with this Agreement or its performance hereunder, directly or indirectly pay, offer or promise to pay, or authorize the payment of, money or any thing of value, to any official, or to any person while knowing or having reason to know that all or a portion of the payment will be offered, given or promised, directly or indirectly to an official, for the purpose of: (i) influencing any act or decision of the official in his or her official capacity; (ii) inducing the official to do or omit any act in violation of his or her lawful duty; (iii) obtaining any improper advantage; or (iv) inducing an official to use his or her influence improperly to affect or influence any act or decision.

14.2
As used in this Section, the term “official” means (i) any officer or employee of a foreign government, a public international organization or any department or agency thereof; (ii) any person acting in an official capacity; (iii) any foreign political party or party official, or any candidate for foreign political office.

14.3
CONSULTANT agrees to notify AZBIL immediately of any extortive solicitation, demand or other request for anything of value, by or on behalf of any official or agent thereof related to SERVICES hereunder.

15.
AMENDMENTS

Unless otherwise provided herein, this Agreement may not be changed, waived, discharged, or terminated orally, but only by a written document signed by duly authorized representatives of the parties hereto.
16.
GOVERNING LAW
This Agreement shall be governed by and construed in accordance with the laws of Belgium without regard to any conflicts of laws provision.
17. ASSIGNMENT

CONSULTANT may not assign this Agreement, nor may CONSULTANT delegate any of its duties or responsibilities hereunder, without prior written consent of AZBIL.
18. NON-WAIVER

Failure of either party hereto to enforce any of the provisions of this Agreement or any rights with respect thereto shall not constitute a waiver of such provisions or rights or in any way affect the validity of this Agreement.
19. ENTIRE AGREEMENT

This Agreement constitutes the entire Agreement between the parties pertaining to the subject matter hereof and supersedes any previous and contemporaneous Agreements, representations and understandings of the parties.  The Agreement may not be modified except in written by both parties.
20. INVALIDITY

If any term, provision, covenant or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the validity and enforceability of the remaining terms, provisions, covenants and conditions of this Agreement shall not in any way be affected, impaired or invalidated.
IN WITNESS WHEREOF, this Agreement is entered into and executed by the parties on the date written below.

	Azbil Europe NV


	
	

	Name: Masamichi Wada

Title: Managing Director
	
	Name: Regis Houllier’s company
Date:


Date:

Annex 1: Current CUSTOMERS
Annex 2: Expenses

Annex 3: Major Terms

Annex 1

Current CUSTOMERS

(as of EFFECTIVE DATE)

Annex 3
Expenses

· Stationary and small amount necessities for office is born by CONSULTANT.

· Communication such as telephone, fax, Internet and others is born by CONSULTANT.

· Regarding business trip expenses approved by AZBIL, traveling expenses such as transportation, accommodations and daily allowance are born by AZBIL.  Business trip expenses are due only when approved by AZBIL.  Business trip subsidy is only applicable only when CONSULTANT works for only AZBIL and the trip does not contribute to other partners or purposes.

· Budget of transportation, accommodation is according to AZBIL internal rule.  Daily allowance amount is the same as applied to AZBIL employees.

Annex 2
Major Terms

Quotation

· Payment term is according to AZBIL’s bill collection methodology
· For first customers and others which AZBIL credit control defines, advanced payment is applied.

· For regular customers who have bought on remittance base without problems and others which AZBIL credit control approves, remittance in 30 days is applied.

· Delivery condition is principally FCA Japan.  

· If FCA European ports, C&F or CIF destination is required; freight and other expenses are calculated by AZBIL.

· Currency of business

· Currency is Euro.  Exchange rate index is presented by AZBIL to CONSULTANT quarterly.  For quotation calculation the latest exchange rate should be applied.

· Validity of quotation

· Principal valid period of quotation is 3 months.  If prolongation of validity is necessary, latest exchange rate index should be applied for additional period.

· Pricing for quotation

· IAP MRO Products

Selling prices should be tried to reserve 30% GP by CONSULTANT.  Actual GP is subject to external issues which CONSULTANT may not be able to influence and decrease or increase by exchange rate of purchasing timing from Yamatake Corporation and not responsible of CONSULTANT.

· IAP Core Products

List price of the IAP Core Products to the markets is subject to regular update by AZBIL with corporation of CONSULTANT..
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